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INDIA NEEDS ORDERLY ‘ADMINISTRA fion 


Hii by His Excellency. Sri Ch avarty 
Rajagopalachari ` at, the Annual Re- 
Union of the University, Law College 
Students’ Union held. af: the | Senate 

- Hall on te the Sth. Octohér, 
. 1947 at 6 >. M. DE O ee ae 


` His Excellency — by: ` ref ing to 
the demonstration of physical feats'| by the 
students of the college and said ' that he was 





really impressed by thew. ‘He’ then con- 


tinued :—- - ` °: - 


z 


r? 


. LAW—A aoop TRAINING ror M ND 


; ‘Law is a cultural: training by itself. 
Law ïs as good a- training as otlier- scientific 
works. Law is-a science and“is no merely 
_ a profession. It id a science of* human ma- 
‘nagement of social order and welfare. » 

` good training for the niind.- The s udents, 
therefore, must-not-be misled by . anybody 
who says that law is a wretched profession 
‘to fbllow. Calcutta produggd a galaxy-;of 
--. eminent lawyers: No other’ part of Tndia 
` can claim to have produced eminent lawyers 

` like Gooroodass Banerjee, Dr. behary 
Ghose who left legal. literature” in judgments 
and in books which they wrote. 
In the old days lawyers used to! rise to 


great eminence as- statesmen’, as Yeaders | of 
the coun Now, ‘lawyers annot hope for 
that. 


The British people were in (forceful 


a 
~ 
w — 
= + 
a + 
“ 


` is complete. 


‘Tt is a “we have- not achieved independence. 


- 


possession of this country. “The - British 
rulers have «a “lawyer’ s. mind. Therefore, 
great eminence. in arguments could achieve 
results.. Then came the. “time of. conflict 
with the authority. And political eminggice 
could be reached then by sacrifice, by going 
to jail, by. losing one’s property and simular 
other types of sacrifice, -But the context is 
different now. S d o 


7“ - 


> RESPONSIBILITIES Auap 


T feel. the ss see of ep ubus 
Nothing‘ more is to be done and 
it is a great achievement. You will be doing 
injustice, - you ‘will ‘ undérvalu the achieve- 
ment ‘if you do not interpret it as I do. It 


is not-only injustice but folly to. imagine that i 


Having 
achieved: it our. responsibility is tremendous. 
In 1946 there was a foreign government in 


Bengal. We said © down with the (British ' 
in 1946 when there was a famine in Sengal. 
But in 1947 we cannot say that ess we ` 


bring forward some sort of lawyer’s argu- 
ments. It is your responsibility, it is my 
responsibility , it is everybody’ 8 respon- 


- sibility to face ' the situation” and prevent 


‘famine. ‘If-y@u cannot prevent it then take 
‘the responsibility on yourself. ` 
` There ig a great deal to be done not 


only with regard to famine but- in every ' 


$ 


sphere of life. If the University of Calcutta 
18`bad, 16 is our business to set it right. If 
the Science College is bad; it is our business 
to see that the llege works properly. 
Similarly, all works that are before’ us are 


entirely our responsibility and it is a tremen- 


dous thing. It is a much harder task than 
the achievement of independence. The well- 
known proverb is. that every succeéding 
labour is-mugh harder than its- previous one. 
We have-to*work hard. Sacrifice is 
` good and is a difficylt’thing. But. to work 
hard for twenty-four hours of the day and 
for the yéas round is very difficult indeed. 
Tt is a volun suffering of a different kind. 
We must go t h it, all of us. Hereafter 
it 1s not.the law¥er’s talent that -will count 
in ‘India. It is mbt the conflict mentality 
and suffering capacity that . will, achieve 
- anything for the country sch as we knew. 
The same words will be used now but -in a 
different sense. Hereafter, orderly talent is 
required. i ; a 3 







‘Work IN DISCIPLINED Mannie’ 


When in 1914-1920 Mahatma. Gandhi in 
South Africa and then in India spoke of sacri- 
` fice, discipline, will, he laid the foundation 
for all that we achieved up to 1947. Here- 
after, hunger-strikes, . non-co-operation’ with 


the authority in India, etc. will have to be’ 


interpreted in a different setting. Here- 
after, students going on.hunger-strike for 
dismissal of # teacher will not be to the in- 
. terest of the country. It will be the busi- 
news of the School Committee, for the Com- 
mittee will be there to appoint or dismiss 


9 ` . . UNIVERSITY LAW COLLEGE MAGAZINE 


country must be orderly hereafter. 


him. We should begin to think, to work in © 
a disciplined and in an orderly manner. 
Theretore, orderly administration is the 
thing that is wanted hereafter. We have 
got an administration. That administra- 
tion has democracy as the basis. It is not 
freedom under a tyrant administration but 
freedom under democracy. 

Everything: that takes. place in this 
Man 
must ‘learn to control himself, his family, 
his -neighbour* and control other citizens a 
contribute to the orderly administration o 
the village, the municipality and the country. - 
Hereaftey, universal discipline, orderly sd- 
ministration is required and you must train 


- your- mind -from- ` now: -Nothing can -be 


achieved unless the mind is trained. In the 
old. days- our mind- was tuned for the elo- 
quence of Surendranath Banerjea and order- 
ly thinking. was -necessary subsequently. 
Now, control and’ discipline your mind; 
disciplined administration must be your 
watchword. You must feel the joy, just as 
I felt joy when in 1921, I sent a telegram 
to Mahatma Gandhi that I must’ go to jail. ` 


And when I went to -jail I felt a joy. Here- _. 


after, you must feel the joy in ` disciplined 
administration as I felt joy when I went to 
jail. Hereafter, your responsibility to bring 
up your child so that he may grow up 
and prosper will not end there. You must 


have- the responsibility to bring him up so 


that he may be a true son of India, a loyal 
and disciplined soldier in India’s path of 


progress. This is what I want to empha- _ 


ié 


That is why Iam using “ or- 
” in its larger meaning. 


sise to, you. 
derly administration 


SOME PRO 


'. F Ë l BY 


Dr. NARRSHOHANDRA SENGUPTA, M.A., D.L. 


When I first chose the caption of my, 
promised address I had in mind certain 
topics of most importance then. But the 
sands are shifting fast under our feet and we 
do not stand now where we stood then and 
we hardly know that we are not “sinking 
under quicksand. What I propose to sa 
now 18 therefore not what. I thought of 
speaking then, as the centre of our attention 
has had to move considerably. 


- 


I had some hesitation in addressing you 
at all. For I feared that with my genius 
for saying unpopular things I might tread on 
unsuspected corns and raise violent reac- 
tions. At my age one does not relish fight. 
Stil, I thought that the importance of the 
„topic called for free utterance of views there- 
on. But I thought it wise to reduce what 
I had.to say to writing, first and foremost 


because I did not like to be misheard and 


misreported and nohe the less because I did 
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SOME hemes OF TO-MORROW: 


~ 


- not want to be put to the trying test to’ 


which I was put on another occasfon of hav- 
ing to reproduce the substance of what I 
said much later. For a man with an absurd- 
' ly freakish memory like mine that wag not 
' 8 pledsant prospect. 


Much of what I shall saye are ` things 
which ought to be told’ to the : Constituent 
Assembly. But judging from press reports 
of their proceedings the thought of that 
“ Assembly with wonderful unanimity séenis 
to be running on other rails, It is hardly : 
fortunate that for work, of such fundamental 
importance our’ ene party legislatures have 
made a choice on purely party lines in Ben- 
gal at any rate. Ido not know what pro- 
vision the Assembly will make about the 
mode of amending the constitution and I am 


é 


~ 


. 


not without fear that once the Constitution 
is framed it Would be hard to alter it. 
I-thought that by talking io you, the 
lawyers of the future, I should be doing the 
next hest thing to addressing the Consti- 
tuent Assembly. Fore I hope and expect 


y that you the lawyers of the future will have 


a great part to play in shafing the destinies 
of Free India, though I kow that the pre- 
sent Prime Minister of Idia, the author of 
d Discovery of India, hd no great opinion 
of lawyers as. politicians and talks with evi- 
dent relish of tlfe supersession of the lawyers 
of Bengal pre-eminently by other interests 
in public hfe. 

I have a different opinion and feel L hat 
if the ` future of Free India is to be wisely 
guided on right lines, lawyers will have to 
take a great hand in it. 

The greatest thing to achieve for any 
constitution is Peace with Freedom. Every 
other thing is conditioned. by it. If Peace 
with Liberty does not. exist nothing can be 
achieved and the first -and foremost task of 
constitetional law should be to ensure that 
these ends are guaranteed, not by mere pious 
declarations of rights, but by rigorous pro- 
visions of law and procedure to ensure and 
enforce it. 

Everybody knows that the stock ® of 
Peace has been low in this country and else- 
where in the world for some years The 
ignominious failure of the efforts of oe 
Chamberlain to get a short peace f any 
cost has been supposed to hold up Peace 
talks to ridicule for all time. An atavistic 
tendency to glorify fight &nd bloodshed seems 
to hold the ring, most notably in this countrv 
and amidst all the bloody talks and deeds that 


are disfiguring the historv of this land now = 


K Baada delivered at: the “Legal Conference on the 6th October, 1947. 
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and for some time past, Mahatma -Gandhi 
stands out grand in his loneliness as a mes- 
senger of Peace. Many who flock round 
his banner. when it suits them turn a deaf 
ear when he talks of Peace and it was not 
for nothing that on his birthday this great 


- man who loved to live for the work he would 


do, declared with joi that he no longer 
desired to live. I 

T-have oply one complaint, with the 
utmost respect and*that is that Mahatma has 


‘not always realised that Peace is indissolub- 


ly bound up with Law and Justice. Man 
was not bora with respect for law. This 
respect was & growth in society through 
ages of history - it is still, 
show, little more Whan skin-deep- in most 
men. If you break the respect for-law in 
great masses of men, the - primitive beast 
tends to break loose. A few may keep law- 
breaking -for.a definite laudable purpose 
within original ‘limits—the masses cannot; 
and. yet others who are inspired by their suc- 


- cessful law-breaking are apt to learn lessons 


of -turning law-breaking to their own nefa- 
rious: purposes in their own way. 


Peace is more worth having than: any- 
thing else, except freedom and-it is- never 
more necessary and never so seldom: to be 
found than when a.néw authority takes up 
the straggling reins of an old :govegnment. 
It is by no means -axiomatic as T have so 
often heard said to steer over our - prasent 
disorders, that®a period of struggle -for"veace 
always follows a revolution. It did in France 
by wild groups trving to seize authorif¥ until 
the strong hand of Napoleon came to the 
rescue. It did in Russia with invading 
foreign armies on all -sides and counter re- 
volutionéries within to stir up trouble. 


BE disorder did not follow the Declara- 
tion of American Independence.” The Civil 
War came much lster over a different issue 
and not, as an aftermath of independence. 

This good fortune of America was not 
accidental. It was the result*®of wisdom in 
framing a free constitution and firm govern- 


ment to establish a Rule of Law. ` 


* 
1è 


as events 


making 
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We in India have had the good fortune 
to get independence without an armed fight. 
But we started with the prime unwisdom of. 
accepting Pakistan which ‘was not merely a 
“partition of the country but a partition ' on 


lines which were bound to create bitterness 
„and struggle. 


The result is that our govern- 
ments have not only the usual worries of new 
corners handling old machines but have the- 
further trouble of having grave international . 
issues as- between two Indias on their hands 
where there feed not have bee any if we. 
were wise, and those issues aggravated by 
the constent presence of.a high -explosive in 
the shape of communal passions. It is a 


tragic irony that our leaders thought that 


they were accepting this Pandora’s box as a 
pen solution—Peace forsooth. 

Peace is always a thing much to be de- 
sited to enable a new government to sit easy 
on its saddle and to set its mount on its 
paces. It was doubly so with a divided 
‘India. If the British “Government hed 
handed over the administration as a running 
concern to a central’ Indian Government, * 
the new men would only have had to-keep 


— 


the machinery going while they quietly went _ 


about the task of mending and - developing. 


-things., But with- India divided both the 


Central Gevernments and four of the pro- 
vinces-have to build up machinery out of deb- 
ris. That is-work which -wants -time and 
thought and- requires a double dose of Peace ` 
to enable them to function nearly as- they 
ought to do. The absence of Peace has 
prolonged the confusion and neither govern- 
ment has yet had time tó struggle. with 
urgent organisational matters. _ 

It is not as if we could count‘on no end w 
of time to set our house in order. 


Even : 


apart from thegriots both the Governments ` 


would ‘have had on their hands supremelv 


. perplexing economic questiens, not to speak 


of the question of finding food for their mil- ` 
lons. 
best management the governments could 
make their both ends meet, not to speak of 
important urgent + 


Tt is a toss un whether even with the - 


Then there is the all-important question -of 


-r 


‘defence 
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India never had an adequate 
modern fighting forée without British- aid. 
With -that aid gone and with the defence 
organisation cat in two both Indias have to 
think seriously of organising defences not 
only of ‘the enormous coast neg and the 
frontiers but also, in case of necessity, of the 


. internal unscientific frontiers between India 


and - Pakistan. 


` It is only by a long and arduous work 
for several years in close co-operation with 
one anothe! that the two governments can 
hope to settle satisfactorily- these vital prob- 
lems. I do not forget the U. N. ©. but the 
time is not yet when any country could 
afford tq rest on its oars in reliance on the 
U. N: O.. When that time will come no one 
knows. 


Meanwhile, while” ao wants an- 
other world war, events are shaping so that 


some day sooner than anybody expects æ! as happy. and contented, if his little all was 


little spark may.set the magazines‘ of the 
world ablaze-again. - With that -possibility 


_ ahead, we have. not, as-I have said, ee 


time ‘to lose before we set our houses ° 
order. 
governments are yet on their legs. I have 
made a somewhat. long digression into poli- 
tics to emphasise the more than- usual need 
for peace for the two-governments of India. 
Peace. therefore must be the ‘supremé 
objective of both the gdvernments and the 
Constituent ~Assemblies 
on a, cast iron scheme for maintaining péace. 
Pious declarations are of no uge: Real peace 
can only -be secured by providing just laws 


and just efficient administration of law> We- 


have got. to devise a-system of laws which 
must make- adequate provision for the 
maintenance: of peace by- effective canna 
and, what is at least equéfty important, . 

machinery for strict and impartial adminis. 


. tration. 


The story of the expansion- of ihò Bri- 


, tish Empire in Tndia has been often told by 


Tt is 
th that the might of British arms 


different’ men. from different. angles. 
not the 
conquer 


A.-War may. be upon us before. a 


| ministration of the laws which will ensure 


‘sheuld. concentrate. 


the ‘whole of Indfa, ` and main- 


tained ` meade in it. It is also not the whole 
truth that the establishment of the British 
Empire was solely due to the jealousies 
and rivalries between rplers. What is often | 
forgotten these days is that over a great 
part of India where British rule was extend- 
ed the people welcomed it in preference to 
the Indian Rule for its merits in giving on 


` the whole Rumane. laws’ and assured admi- 


nistration with justice as between man and 
man. ' That was one an@ not the least of 
the seerets of Pax Brijttanica in India. To 
attain Peace in Indi to-morrow, we must 
likewise ensure that there are gust laws not 
only..administered with impartial justice but 
felt by the’. people to be administered. 

- It must not be forgqfien, however, that 
people’s- ideas ‘of justice not the same to- 
day as they were, say half a century ago. 


‘Concepts of sodial justice have taken great 


strides in this century. The poor man who 


saved for-him is ‘no longer so content. He 
must have-his rights to work and to live 
with reasonable comfort as far as possible 
on a par with others secured to him, and- 
laws must provide for that and they must be. 
firmly administered, uninfluenced by the 
power that resides in concentrated wealth. 
In the formulation as well as the ad- 


justices in the fullest measure ‘and the peace 
that rests thereon, you lawyers of the future 
must. play your part and be g credit. to your 
country 

Peace is an absolute necessity and a 
basic condition of evervthing else. Tt ought 
therefore to be evervbodv’s endeavour to 
seek peace, even at a sacrifice of much, but 
not at the sacrifice of freedom. 

` People in our country are notg usually, 
very clear in their mind about the implica- 


-tions of freedom. T’o-many men it is svno- 


nymous with independence. i.e., freedom 
from foreign control. And the Congress 
has belped in perpetuating that confusion by 
refusing for $ very long time. in fact, T be- 
lieve before the Karachi resolution. to define 
their goal -of independence. 


s> 
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But iein is much, more than inde- 
pendence. France was independent before 
thé Revolution but she had to go through a 
bloodbath to get freedom. Russia was al- 
' ways independent but her freedom “dates 
from the Revolution. 

-Our independence has been virtually 
achieved, but we have yet to see that free- 
dom is assured, not by mere pfous declara- 
tion of fundamental. rights but by an ade- 
quate machinery fos protecting those rights. 


There is no fundamental law in Himgland 
ensuring freedom. All that her substantive 
law provides in the- way of definition of free- 
dom is contained in the Magna Charta and 
the Bill of Right® 
more secure in England than anywhere else 
on account of the Habeas Cofpus Act and 
because there is an oo judipiary to 
administer it. 


‘Freedom of speech or freedom of a880- 
ciation is not guaranteed by any law in Eng- 
land. But the courts administer the laws of 
libel and sedition ‘and of conspiracy jn such 
a manner as not to interfere with these free- 
doms and judges have laid down sound and 
healthy principles for administration of laws 
så ag to secure freedom. ` 


Everybody will agree that in minis 
independence we mùst - make sure that. we 
not only do not lose such freedom as-we now 
possess, but enlarge the freedom: so that we 
are really free-in the largest and most effect- 
ive modern sefise. 


„For this purpose, ‘far more’ EN 
thaħ legal formulators of those rights is‘ the 
guarantee of the security of that freedom in 
the same manner that it is secured’ in 
a or America. ae 


first requirement for that purpose 
“is ee tting up of an independent judi- 
ciary.. The J udges . should be not only men 
` with the best training in law but men of 
' proved probity and independence and it is 
essential that the Judiciary should be ‘abso- 
Jutelv independent of the Execative and have 
the ‘necessary machinery ‘to enforce, its or- 
ders against the Executive.’ i 


ut 


x ~t 


But personal libérty is. 


legislature and will be 


In the second -place, the laws must de- 
fine and secure the freedom of the people in 
the widest sense according — 


‘notions. 


The concept of freedom has grown and - 
increased in definiteness with time. “Even 
the Four Freedoms of the Atlantic Charter 
have been further expanded and in the 
Sankey declaration quoted in H. G. Wells’s 
Outlook for” Homo Sapiens, it has been 
stated to include freedom of thought and 
worship, freedom of employment® in ‘lawful 
occupatiin, personal liberty, freedom of 
movement freedom from violence as well as 
freedoia tp participate in law-niaking. . Me 

Probably- in this country where there ‘is 
a thick primitive and mediaeval layer which 


modern ideas have not yet pierced, a mere’ - 


comprehensive . definition. extending- - the 
fullest freedom to the lowliest aborigine and 
the untouchable would be necessary. 

. The declaration of fundamental rights 
by the Constituent Assembly covers much of - 
the ground, though, without seeing the whole 
thing I would not be dogmatic about it. 

But a declaration like this is. not nearly 
enough. Not only. must Jaws define the 
rights’ precisely but an adequate machinery 
must be provided for enforcing those rights 
through, independent courts of law. = 

It must be further provided that any. 
law which. encroaches on, these fundamental 
rights, shall be unconstitutional for any 
declaréd null and 
void by the courts which should also. have 
the power toegive amplest relief to any per- 
son injured by the unconstitutional law. 

I am not so sure that the Constituent 

Assembly is going to provide for adequate 
judicial protection for fundamental rights. ` 
Newspaper repogts show that they- have de- 
cided to retain Regulation TIT of 1818 which 
enables the Executive to detain people inde- 
finitely without trial. 
” Nothing’ would be more definitely con- . 
trary to the fundamental right of personal se’ 
liberty than such á law. T know that there 
are such. powers ‘of the epee States — 
nol famoús ‘as homes of liberty. “France 


= 


to modern I 


x 


still has her Lettres de cachet. l also realise 


that grave emergencies may- arise m which 
such detention may be necessary. liven in 
England Habeas Corpus Acts are sometimes 
suspended and the. Vora in times ot war 


- greatly. restricts the lberties ot -subjects. 


( 


‘ open authority. Where such a segious 


but, m Engiand, the suspension of the 
Habeas Corpus Act 1s 8 legislative act of the 
Parhament and not of the Hxecutive. And 
so tar as I am aware, the Parliament has 
never suspended the Habeas Corpus Act tor 
more thanea year at a time.’ That ig very 
different from armmg the LExecuti¥e with 
power to detain persons by a ermanént 
en- 
croachment on liberty becomes necessary, ıt 
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is the legislaturé that must decide on the. 


nature ot the exigency and give such tempo- 
rary powers to the Executive as it deems 
necessary. The Defence of Realm Act and 
other Emergency legislation are also legis- 
lative acts passed by Parliament after deli- 
beration on the emergency. ° 


The French Lettres de-cachet, so far as 


-T am.aware, has nop im modern times even 


been issued against Frenchmen. Its useful- 
ness to remove undesirable foreigners may be 
conceded. But the -Constituent Assembly 
has confirmed the Regulation. I 

As @ legislature in session, the Consti- 
tuent Assembly has not ‘yet thought fit to 
amend the law of sedition which in the wide- 


‘negs of its terms has been a serious threat; 


to freedom of speech, nor brought it into 
line with prinerples laid down Im decided 
cases in England: 

I am therefore not sure that viik defin- 
ing fundamental rights in most generous 
terms the Constituent - Assembly 


implementation. ° 

‘Other things come crowding on my. 
mind. Of our judiciary” a good number have 
been brought up in traditions of subserviency, 
and are incapable of free outlook. The Exe- 
cutive changed with the working out of the 
new freedom are old sundried bureaucrats 
not often gable to shed subserviency on the- 
one side and imperiousness on the other. The 


will also 
‘provide for an adequate machinery for their 


7 


Constituent Assembly has taken a retrograde 
move to centralise authority by undermming 


provincial autonomy. On these and other 


matters L should have jixed to talk. But I 
must stop. 

1 have -detained you longer than 1 
thought 1 would. But it is always ditncult 
to trust me tor-brevity with pen and paper 
before me. ° - l 

I do not pretend that I haye placed any- 
thing like all the probleths of the tuture or 
even ot all those which, will need your special 
attention as‘lawyers ®of to-morrow. 1 have 
only tried to analyse a tew and to’ show you 
their necessary umpheations. There are even 
welghtier problems stul, which wil shortly 
clamour for attention. shall deem my 
effort amply repaid if by this analysis Í 
should have roused In you a suspicion that 
the future cannot bë taken for granted. It 
will have to be made by deep and serious 
analytical thinking as,much as by arduous 
labour. The problems I have indicated are 
some of those which you as lawyers would 
be most fitted to tackle and I trust I have 
said enough to show that they have to be 
tackled .by sound judgment. 

' You have to watch your steps with care. 
You must never forget that governments, no 
matter how constituted are seldom i love 
with and often jealous of liberties of the sub- 
ject. Rudiments of fascism and dictatorship 
lurk iw the hearts of every administra- 
tor, not `unoften because hg believes with 
perfect good faith that he knows. the inter- 
ests of the people better than anyone else. A 
benevolent dictatorship or autocracy, "the 
ideal Ramrajya is generally far better and 
certainly more efficient than democracy. But 
expérience of history shows that beneficence 
of: autocracy does not endure and a free, 
government if less efficieht gives a better 
guarantee of continued Food government. 

You must not therelore go to sleep with 
the complacent assurance that your leaders 
will give you the fairest deal. To achieve 
freedom, only* the gate of which has just 
been opened to you, you must-be ever wide 
awake and jealously guard the liberties of 
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the people. Stern and, arduous labour lies 
before you, men of the future, and particu- 
larly on lawyers if the country is to deserve 
the. hberty which is now at hand. No com- 
placence,- no blind confidence in your lead- 
ers, however great and: wise, and no mere 


i 
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sss will take you up the steep gradient 
to the temple of. freedom but hard and labo- 
rious work and -earnest . thinking with a 
passionate desire -to make es country ae 
and Free. 


+ ` 
` 
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I 
“The ‘first question which ^ logically 


arises, is, what is the position of the pre- 
sent judiciary? Next, what is its Ristorical 


back-ground? What ‘changes from time to- 


time came over the judiciary from the time 
the East India Company and later on the 
British Crown appeared on the stage? 
_ What is the constitution . of the present 
Courts m India with reference to appeals to 
the P.C.? What is the position ‘of the 
Judiciary in other _ countries? There are 
more or less allied | questions which follow 
one after the other. The J udiciary in India 
for the last:200/300 years was not altogether 
freé from executive interference. These are 
relevant enquiries for a proper appreciation 
of my-suggestions as to what shape the 
future India judiciary may or should take. 
At the same time we cannot altogether 
i EE l: technicahities mixed up with. the 
subject under investigation. 
. Now I come straight to a brief histori- 
cal retrospect. From 1600 to 1765 the East 
India Company were primarily traders. The 


= constitution and privileges ofthe Company 


* Speech delivered at the Legal Conference on the 6th October, 1947. . 


“were defined by Ehzabeth’ 8 famous Charter of 
31st December, 1600. In 1615, the neces- 
sary authority*was given to the. company 
by grant ot James I who bad renewed ` 
kilizabeth’s- Charter and made it prepetual 
by the Charter of 1600. But the ñrst provi- 
sion for the exercise qf judicial powers by“: 
the East India Company was made by 

Charles II in 1661.. - 
_ The wansition of the Company “from & 
trading association to a territorial sovereign 
invested with powers of Civil and Mıhtarý 
Government procéeded a step further when 
by the Charter of 1668, Charles I, tréns- - 
ferred the Island of Bombay. to ‘the Com: 
pany. The €ompany was authorised to 
make laws and ordinances ` for the good 
Government and administration pf Justice 
of the port and Island and of the inhabit- 
ants thereof and also to exercise authority 
through its Goyprnors and other officers. 
The privileges of the. Company were re- 
newed and confirmed by James Is Charter 
in 1686. James II conferred upon the Com- 
pany the power of establishing a munici- 
pality, to authorise the Mayor and Alder- 
men to’become a Court of Record with 
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power to try ‘civil and criminal cases. To 
cut æ long story short, 
Charter was: granted establishing or -recons- 
tituting municipalities at. Madras, Bombay 
and Calcutta and the Mayor’s Court was 
invested" with civil jurisdiction. Provision 
was made for a-regular system of - appeal 
from this Court to the Governor and Coun- 
cll and thence to the King in Council. 
Authority was given to the Governor and 
Councils of these settlements to make by- 
laws and ordinances which. had. to be con- 
firmed by the Court of Directors. Accord- 
ing to some judicial authorities the English 
criminal law was introduced at the *Prdsi- 


dency towns of India by the Charte? of 1726. 


From 1767 to 1786, came British Par- 
“Hamentary intervention. “The establish- 
` ment df the Company’s: territorial sovereign- 
ty in Bengal, Behar and Orissa was a direct 
prelude to parliamentary intervention in its 
affairs. In 1769 a new agreement was made 


by parliament with the company ` for 5° 


yearn. ~ I s 2 
On the 26th of March, 1774, by a Char- 
ter was established the Supreme Court ‘of 
Judicature in Bengal and which was also a 
‘Court of Record. This Court consisted of a 
Chief Justice and three Puisne Justices. By 
Clause.3, they were appointed by -the’ King 
under’the Royal Seal and thev “Beld office 
during thé King’s pleasure. By Clause 4, 
thev were Justices of thee Peace and Coroners 
in Bengal, Behar and Orissa and- were given 
_ such’ authority as the Justices of the King’s 
‘Bench ini England: Sir Blija Impey was its 
first Chief Justice:' Within three years after 
the Queen’s Proclamation; were “enacted ' the 
` Civil Procedure Code, the Criminal ‘Procedure 
. * Code and almost ‘immediately thereafter the 
Indian Penal Code. They applied to the 
whole Indian Empire and @] Courts were 


governed by the procedure therein laid down. 


except the Supréme Courts ‘ established by 


Royal Charter. Along with the passing of- 


these codes one uniform system ‘of adminis- 

- tration for justice*was adopted. 

' The next step was the abolition of the 

Supreme Courts in the -three presidency 
SI6L,0,  - f 


in 1726 a Royal 


- mut Adaluts. Tt 


“935. . E shall deal with it later. 


towns and to constitute in each presidency 


town æ High Court of Judicature which 
would be supreme over all the Courts both 
in the Presidency towns and m the Mofusail. 


On the 6th of August, 1861, an Act was 
passed whereby the Crown was empowered 
to establish by Letters Patent, a High Court 
of Judicature for Bengal and by simlar 
Letters Patents High Courts at Madras and 


Bombay, and to abolish the Supreme Court 


and the Sudder Dewany eand Budder Niza- 
is not my purpose to 
anglyse or examine thg*different provisions of 
the Letters. Patents which speak for them- 
selves. „The next statute which bears on the 
subject 1s-the Government of India Act of 
On the 
26th of. December, 1800@ a Supreme Court 
at Madras was established by a Royal Char- 
ter. O the 8th December, 1823, was con- 
stituted. a Supreme Court at Bombay by 
another Charter. It is impossible to go into 
details within. a short. time at my disposal 
nor is it necessary for this purpose. The 
history of the judicial institution in the Mo- 
fussil and of the Sudder Dewany and Sudder 
Nizamut Adaluts which existed at the same 
time as the Courts of the Presidency towns 


will be found fully discussed in Morley, Co- 


well, and other similar works. 

_ With regard to the laws administered, 
the Coyrts established by the Crown and Par- 
liament for the most part applied English 
Law both civil and criminal; exceptions were 
made in favour of Hindus an® Mahomedans. 
that in suits against parties of either of those 
religions, by.whomsoever they might » he 


brought, whether by Europeans or Natives 


of the soil, the law of the defendant should 
‘prevail: Their proceedings were also govern- 
ed by the Finelish Law of Procedure until 


J834. thev for the most nart were amenable - 


sto the legislative authority of Parliament and 
to -such- regulations of Government as the 
Suvreme Courts might choose to acknowledge 
and register. 

The Mofyssil Courts, on the other hand. 
had nothing to do with English Taw, hut 
were amenable in all respects to the regula- 
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tions of ent or where aay Alations 
were appli -directed g proceed ac- 
cording to jus and good conscience; 


that is to say, in càses for which no law was 
provided the Judges were -authorised to use 
the best discretion they possessed. There 
- was no law of contract, no law of succession, 
no law of transfer, no territorial law, no law 
of evidence, no law of administration of de- 
ceased estates, barring Hindu and Mahome- 
dan law. ‘The wide field from which all 
specific law was &bsent, was gradually, re- 
claimed and brought. within the limits of 
civilisation. The prodbss was very slow ‘and 
until the establishment of the Indian Law 
- Commission, the Imperial Legismture in 
1884 could hardly be said even to have start- 
ed work. The procedure of ‘those Courts 
' was such as was from time to time prescribed 
by the Regulations, which by the. constant 


process- of repeal, and- “amendment. gave m 


_very uncertain and obscure expression to the 
-rules which they provided. p3 
- To cut the long history. short, the eae 


tion of the Hast India Company; the assump- 


~ 


tion of direct responsibility of Government 
by. the. English Crown and the Consolidation 
of the. Indian Empire under the Queen in 
1858—all- these tended-to -amalgamate --the 
rival sets of judicial institutions and bridge 
over the wide gulf separating the laws they 
administered and- the procedure they. observ- 
ed. A uniform criminal law, a unifòrm s sys- 
tem of Courts, of procedure, ‘civil and crimi- 


nal; equal- liąbility to the jurisdiction -with . ; 


due regard for exclusive rights to personal 
lays based upon religion were required as a 
basis- upon which to- found a- just and impe- 
-rial administration. - I leave this part. of the 


topic here to fit in with the time at mv dis- - 


s 


TI > 
$ 
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“At this stage I propose to touch briefly 
upon some aspects of comparative ' Jurispru- 
‘dence and give you only the barest outline of 
the French, ‘the American afid the Russian 
systems of J udiciary and refer you in pass- 
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ing to the Dominion constitutions of Canada, 
Australia and South Africa. 

In France, the judiciary was called the 
nobless de robe. Judges were appointed -by--’ 
the minister of justice. A Judge cannot be 
removed except with the consent of the Court 
de cassation, the highest Court of Appeal. 

Between 1879 by a process of purification 
(E’puration) Judges whose loyalty ‘to the 
republic was suspected, were removed. In 
America, on the other hand, the Judiciary ~ 
is independent’ of the Legislature and the 
Executive. The- Judiciary has “to interpre 
any “legislative enactment and any question 
which arises as to the contravention of the 
constitution. 

. Federal Judges are appointed by the Pre- 
sident with the consent of the Senate and 
they hold office for life removable by im. 
peachment. . `. . Judges on the other 
hand, are elected by the citizens except in 7 
states where they are 5, by the 
Governor. 

Tn all the’ states, Sache. in two, Judeas 
are appointed for life and their term of office 
varies from 2 to 21 years, the average being 
8 or 10 years.. The average salary of a state 
Judge is about £1,200 g year while in New 
York it is £8,500 % year. 


Now, to refer to the Dominons, Canada 
is organised under one form of federation and 
Australia under another. South, Afri¢a pre- 
fers a union to a federation. The reason for 
this lies in their-past history. It is not my 
purpose to discuss at length | in this short 
discourse. yo it is possible to do so. I` 
refêr you only to the British North America 
Act of 1867, to the Commonwealth Act of. 
1900 and to the Union of South Africa Act 
of 1909, for a proper understanding of the 
constitutions of the’ Dominions and their 
judiciary and # you are interested then I 
also refer you: to Egerton’ s book of Federa- 
tions and Unions in the British Empire. If 
you are interested to know the system of the - 
British judiciary in any detail I invite vour 
attention to Maitland’s Constitutional His- 
tory of England and Tenning S- Law and 

- -$ 
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Contrast all these ith the ` picture of 
Soviet Russia and see how the Soviet mind 
and thoughts, then entire outlook have been 
revolutionized in an incredibly short time. 
There exists much ignorance or misconcep- 
tion of the Soviet attitude.. The Soviet 
constitution adopted in 1936 and now in force 
ig, 1D fact, the third form in which Soviet de- 
mocracy has expressed itself. 

What is true democracy? Soviet Disia 
best answers the test laid down by Abraham 
Lincoln, néimely ‘ Government of the people, 








by the people and for the „people. i ga Soviet 
Russia, the vast- masses O : = 

the adminitrati@% 

countries ox vaf; ) 


ly. 


Hho > country’ 8 


administration. It is task of gig tT) 
difficulty. ` > P ss ne, ya 
‘There are now 27,000 people-s-tourts m 


the Soviet Union, one Court to every 6,000 


teas 
a part im the ‘Cour 


inhabitants. Above these Courts are the re- 
gional courts and above them again is the 
Supreme Court of each republic. And the 
ultimate judicial tribunal in the land’ is the 
Supreme Court of U.8.8.R. The regional 
and Supreme Courts have both appellate and 
original jurisdiction over important cases. The 
Supreme Court of U.8.8.R. tries criminal 
cases of exceptional importance, such as 


those involving even a member of the Central 


Executive Committee. It also*tries disputes 
between constituent republics. There are 


also courts called ‘ Comrades Courts’ which. 
exist in every factory and block of buildings. 
Time does not permit me to go into details 
but I should like to stress tbe fact that the 
Soviet attitude towards Courts of justice is 
that they exercise an educative influence on 
those sections of the one which still 
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Next I come to the question as to what 
18. the position of the Igdian judiciary under 
the Government of India Act of 1935. I leave 
out the consideration of the prior Act of 1919 
because the present Act of 1985 and not its 
predecessor may have some bearing on the 
question as to what is likely to be or should 
be the position of the judiciary in the new 
constitution. Sections 200 to 204 of the 
Constifation Act of 1985 deal with the estab- 
lishment of ‚Courts, “appointment, removal 
and salaries of Judges of Federal Court. The 
jurisdiction of the Federal Court is also dealt 
with in Sections 204 and 205. All these 
provisions will of necess igy be repealed and 
my suggestion is that the appointment ol 
Judges wunder the new constitution: should be 
from the Bar, of persons, best fitted by ‘their 
g and eminence as lawyers and jurists, 
udges of the Supreme Courts ol free 

independent ' India. 


They should be persons above party po- 
litics: and not aligned to any particular 
group. My next suggestion is that Judges 
should not be removed. at the will and 
pleasure of: the- majority of elected legislature 
of the union, but may be removed from his 
office on the ground of misbehaviour or of 
infirmity. - of mind or body, if the Supreme 


Court on reference being made-by the mem- 


ber in charge of Law come to the conclusion 
that the particular J udge shoudd on ‘any such 
ground be removed." , 

Next as to jurisdiction. At present the 
Federal Court’s jurisdiction is confined to dis- 
putes between units of the federation or 
between the federation and any of the units. 


The Federal Court has no authority to 


entertain suits brought by 8 citizen evén with ` ` 


the consent of the Federal Court. 


8.918 of the Government of India Act 
1935, deals with appeals to the Pederal Court 
front High Court’ in British India. 
'  §.205 wi obviously be enlarged and 
will include any ground on which a person 
could have appealed to the Privy’ Council 


"S 


whether as of right or after a certificate 
-had been granted by the High Court.’ 


| . Under the existing Constitution Act, the 
Federal Court is assigned 4 kinds of,jurisdic: 
tion. - . .. n... N | 


(1) Original Jurisdiction in disputes : be- 
tween the federal units or between the 
- federation and any of federal units. 
This jurisdiction is wider where the 
dispute relate? to provinces or the fede- 
ration or any ofthe provinces..-* 
Appellate jurisdiction in relation `o ap- 
peals frm the High Courts in British 
India -and Federal States. - ve 4 
Advisory jurisdiction under.” which a 
question of lav may be referred to by 
the Governor-General for opinion and 
report. . ° G: 2 
Fourthly, the federal’ legislature is sie 
powered to extend the appellate juris. 
_ diction of the Couft so as to hear ap- 
peals in civil cases from the High 
Courts in British India. i 


(3) 


(4 


— 


_ _ The subject under ‘the last head is ax 
indispensable feature -of - any autonomous 


constitution: based on the U.S.A.” or on the l 


Dominion model.’ 


Next comes the Indian Inde 
x | pendence 
Act of 1947. It is enough for our “present 


purpose to note that this Act leaves the pre: 


sent Indian Judiciary the 
1985 Constituflon Act. o9 3S under the 
Even apart from that, it is necessary 
that law of All-India application e.g., those 
made by central legislature should “be inter- 
preted uniformly for the whole of India by 
& common and supreme tribunal. The J. C. 
' of the Privy Council is now the ultimate 


` + tribung to hear certain appeals from India. 


In -1929, by the civil appellate jurisdiction 
Act passed by Patliament two additional 
Judges with’ Indi&n experience had to be. ap- 
pointed to hear Indian appeals ona fixed 


æ ‘remuneration of £4,000 a yea» 


The jurisdiction which hitherto has 


been exércised by’ Privy Council will soon’ 
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be exercised by the Supreme Court of India 
more specially speedily and cheaply for the 
benefit of the litigants who wish to appeal 
to the Supreme .Gourt -and the number of ` 
appeals to the Supreme Court will necessari- ` 


ly increase and there will certainly. be mote 


effective appeals than appeals to the Privy 
Council. Another - suggestion that .I put 
forth is the introduction of ẹ circuit system: 
The ancient Panchayet system in India’s , 
history. now. of course fallen’.into dtisuetude 
containg.the roots of the ‘circuit System still 
jprevalent ‘in England and in the province 
of: Ortssa® . This system is not without its 
advantages. particularly in a vast ‘sub-conti- 
nent_like India where litigants have-in some 
cases to travel over 200 to 300 miles to come 
to the. place where their cases are heard and ` 
disposed of. _ + Boy g 
The next suggestion is that Judges . 
should be appointed from amongst the mem- 
bers of the Bar and never from the Civil Ser- - 
vice. Public @pinion strongly supports my ` 
views and for sound solid reasons. My third 
suggestion is that the retiring age for Indian 
Judges should be raised from 60 to 65 at 
least. te 
z a IV 
> e 
_ What is in store for the -future. Indian 
Judiciary and what, will be the constitution 
of our courts, are questions at this stage in ` 
the melting pot.. . I F 
~ Nevertheless T should like to point out _ 
to you and through you to the wider public | 
and the leaders of our country that a matter 
of very great importance must not be over- 
looked by the framers of our constitution; I 
mn the separation of the Judiciary from 
the Executive. ¿This topic has vexed even 
the most eminent thinkers, judges, jurists 
and administrators for a long time past, hoth 
in this country and elsewhere and I can do 
no better than refer you to the passage in 


Dicey’s Law of the Constitution, 9th Hdi-. 
tion, pp. 337 and 389. ` | a j 
The judiciary should always s he inde- 


pendent of the executive and any manner of 


_ 
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kind of executive interference. Then alone 
` you can establish a firm.rule of. law as a 
check- on the-vagaries of the executive— 
more so a8 I find that autocracy or Dicta- 
torship has a fascination’ for some of the 
present day Indian politics. 

I hold very pronounced views on this 
topic and speaking for myself I shall go on 
protesting; if need be,-against the executive 
interference of the judiciary ın: any manner, 
shape or-form, even if my. cry. 1s a cry in the 
ilderness. "In this unhappy country of ours 
where particularly over a quarter of “a cen- 
tury, communalism has been the b#ñe of In- 
dian ‘administration, coupled ocaasionally 
with nepotism and intrigue even in the 
highest quarters, how is it possible, may I 
ask, to reach that degree of perfection-.and 
impartiality in any branch of public admi- 
nistration whether of the judiciary or of any 
other field? In passing I must refer to the 
, worst phases of communalism, the most at- 


PE 


rocious picture of which with barbarities and. 


buteheries that we see to-day. Unless we 
people can turn over this page, all the talk 
of future Indian judiciary will be reduced 
to mockery. This talk of impartiality and 
merit will be robbed of all its content. 

If you really wish to be partial to merit, 
may Í ask in, all humility to rise above es 
gues and communalism. Keep the fountain 
of justice pure and undefiled. Then and 
then alone, will the realisation. come to the 
Judges, slowly but surely that in the: words 
of Lord Atkin ‘ the path of criticism is a 
public way and the wrong-hedMled are per- 
mitted to err within prescribed limits and 
that justice is not a cloistered virtue.” ` Be 
sensitive by all means but not oversensitive. 
Go wrong, for it is a human frailty but you 
have no right to be intellecdually dishonest. 
You have no right to ‘ hate your conscience 
and not your wrengs.” Be firm but courte- 
ous, quick but never impatient, kind but 
on no account wnjust. If I am, setting 
up .a higher degree of efficiency 1 owe you 
no apology. 

; If youghave a conviction, cling to it; 
fight for it and work for it. Try to be men 
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of honest convictions. 
weak-kneed or servile. It is only the intel- 
lectually and morally strong who can fight 
hard and stand their ground. At the same 
time have patience with everybody. We 
must learn to respect’ one another's point of 
view and at the same time lve up to our 
ewn convictions with courage, faith and 
humility. Tlftese virtues will never come il 
communalisia, and intrigue be our motto m 
judicial administration. 


L d 


The last point, in my talk, is about codi- 
fication which has much to do with future 
judiciary. ‘What is going to be the kmd 
of law m future India which our Judges 
will be galled upon to administer is a very 
relevant questidn . when the Constituent 
Assembly us busy framing her future consti- 
tution. Even in England where the consti- 
tution has.: evolved through centuries and 
had been unwritten - to start with, the 
modern “tendency, beyond question, ıs to 
hedge it with any number of statutes. Per- 
haps for the present the same order.will cou- 
tinue and the same statutes wil speak. In 
the process of evolution the law changes as 
society advances. In cases of written con- 
stitutions the same thing happens practical- 
ly-all te world over. We live as it were in 
the midst of codes, statutes and Acts—Acts 
in the past, Acts in the present and Acts 
yet to come. dust as a tiny seed is said to 
contain a mighty oak, so it seems, a nation’s 
mind -and thoughts are reflected in a læge 
measure in their statutes .and codes. At 
stated intervals and in different stages how 
the law will change none can tell. Much 
more so, where there 1s a written constitu- 


tion and there springs up as time rdils by, ` 


a number of codes. And it may be a good 
thing. that with the growth and evolution of 
a written constitution for. India the practice 
of citing too many decided cases will 
gradually become a thing of the past. Per- 
sonally, I think the habit of relying too 
much on precedents without proper ` appre- 


It never pays to be 


t 
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clation `of the pomts in debate and of --the 
facts and implications ol decisions cited, 18 u 


-bad training for lawyers and has been a kind- 


of slavery which engulfed many legal talents. 
May I suggest in all humility that our future 
Judges should discourage that practice. The 
- centre of gravity perhaps will change with 
the passage of time and tlie emphasis will 
_ shift from citation of cases to correct under- 
standing and application of well-established 
-principles to concfete cases. 
_ -I look forward tp the day when the 
Indian Judiciary wilt adopt the -Hegelian 
Dialectic and effectively function by trying 
to synthesise the various systems of legal 
. thought with the progress of society. We 
cannot- live as an anchorite peninsula: we 
are willingly in tHe stream of world events. 
I also visualise the day When our,. Indian 
Courts and Judges of the füture India will 
clear away the much too dry legalistic for- 
mula and train the Indian mind to elucidate 
‘truth and interpret life from the angle of 
juristic- principles rather. than through the 
refracting medium of decisions, nfisleading 
or otherwise. The ‘doctrine of stare decisis 
must not be carried too far and be made a 
fetish of at the sacrifice of justice. Cases 
are or may be useful ‘only in so far as they 
lay down principles of general application 
to lead us to truth, to lead us. away from 
confusion and chaos. I live in tife hope 
that our future Indian Judges will. not . miss 
. this prospectiye in too eager gaze on other 
magnified objects in the field. Like pure 
Mathematics or pure Logic there can. be no 
sudh thing as pure law, because the life of 
the law. is experience as is. argued by sx 
famous jurist. It is mixed up and co-ex- 
tensive with social progress, experiences and 
cumples facts of life. Judiciary of a coun- 
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try, iftit is to. serve u really useful purpose. 
must adjust itself to and barmonize with 
the varying needs of a country. It must be 
suited to the genius of the people. There- 
fore, whether the future Indian. -judiciary 
will be fashioned after the American or Rus- 
sian pattern or be based on English `prin- 
ciples or be evolved in another way, it is 
difficult to prophesy, but whatever form or 
shape it may take or of whatever type it may , 
be, one thing that seems to be clear and 
which js my conception of future Indian 
judiciary is that it must be co-ordinated ‘not 
only witl? the union centre but with’ the pro- | 
vinces inéer se. This must be borne in ‘mind. 
Thinkers with vision move perhaps 100 - 
years ahead of their time. What a great 
mind or a free thinker thinks to-day is ac- 
cepted by commonalty at a much later time. 
Law once it is written or codified after hav- 
ing expressed the feelings and sentiments of 
the people acquires some amount of rigidity 
dike thg one if a straight jacket till it is 


-worn out and outlives its utility with the 


gradual evolution of social ideas, needs and 
institutions. Therefore, ‘at a time when 
India Has just ‘emerged as a free and inde- 
pendent unit to take her rightful place m 
the comity of nations, at the dawn of her 
renaissanas, the birth of a new civilization, 
the framers of her constitutiow, her jurists 
and her judges and her leaders have’ got to 
be thinkers of the highest order and look 
into the seeds of time and say which will. 
grow and which will not. With the dawn 
of a new era, India in a new brave world ` 
needs to-day as never before and demands 
of her leaders what H. G. Wells. would call 
i historical. vision,’ if the newly achieved 
independénce is to remain our precious pos- 
session.—Jat Hynd! 
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a __ THE STUDY OF LAW ' 


BY 


HoN'BLE SERI Momm Moman BURMAN, MINISTER-IN- 
f CHARGE OF THE JUDICIAL DEPARTMENT, 
- T GOVERNMENT Or WEST BENGAL 


It has indeed given me immense pleasure 
to be in your midst to-day and T am grateful 
that you have given me an opportunity to 
come ın contact with you all. To sptak the 
truth a sense of diffidence overtales me .to 
preside over this meeting in the presence of 
so many eminent lawyers who might have 
better adorned the Presidential Chair, but 
still I make bold to take this opportunity— 
and I welcome it especially because -it has 
come in the wake of Independence when our 
country has been liberated from the political 
thraldom of Britain. Bo indeed, our joy 
flowing from this union is increased 
thousandfold and all of us equally feel it. 

' My beloved students—this gathering re- 
minds me of the days when I was in this 
University as a votary of learning like you 
all. It brings in its train a world of sweet 
reminiscences of the days of my youth and 


it is a pleasure to turn over the pages of the 


book of memory. My boys—this*is not an 
occasion to make long speeches but I would 
not like to let slip this opportunity without 
saying a few words just. by way of friendly 
advice. 

I suppose all or most of you are students 
of law. -Of late there has be a tendency 
to cry down the study of law—parents pon- 
der-tbrice before they ask their boys to go in 
for law obviously because the Bar is over- 
crowded and the profession ig in a moribund 
condition and will. not ultignately pay. I 
know of girls even turning up their nose 
when proposed to, be given -in marriage to a 
younger lawyer. But I do not come in the 
category of those who discourage the study 
of law. As you all know from a study of 
logic that Law is the Art of Arts and 


Science of Sciences. You may possibly 
know how in glowing terms Edmund Burke 
eulogised the study of law. Law invigorates 
the mind, broadens the outlook of life and 
enables one to look everything jn its proper 
perspective. So apart from the monetary 
value of the study of law there ` is a practi- 
cal Aspect of it which must not be ignored. 
Judge not the study of l@w by the stand- 
ard of earnmg capacity if acquires—but 
change the standard and I would suggest that 
the standard should be the extent to which 
it helps in proper development of the men- 
tal faculties. If you choose this standard 
you will havé nothing ultimately to repent 
for, but,rather you will have the satisfaction 
that legal education has brought in some- 
thing which could not be expected of ordi- 
nary education in the,. general line. Of 
course, if success comes to you at the Bar, 


‘glorious will be your days and you will roll 


in fame and wealth.. Success at the 
Bar, forensic success I mean, does 
not nsist in making black appear 
white or vice versa, but real success 
consists in saving an inocent man 
from the gallows, in helping the court in its 
search for truth, in its attempts to bring ¿he 
real offender to book, in wiping out the tears 
off the eyes of the helpless orphans and 
widows who have been victimised by their 
unscrupulous relations and neighbours. 


Your utmost endeavour will always be that, 
you may be of the-maximum good the 
maximum number of ‘people. You wil 


have to imbibe the spirif which lifts a man 
above the common herd, gives him a purpose 
and aim in life, and constitutes him a centre 
of wholesome eand elevating influences, so 


£ PreMdential -Addresa delivered at fhe Legal Conference on the 6th October, 1947, 
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that your wit and understanding lean upon. 


your heart to make yourselves and others, 
not in word or opimion, but in life and 
action, good and great. In fact, all our great 
men, viz., Mahattha Gandhi, Jawaharlal 
Nehru, O. R. Das, Sir Asutosh Mookerjee 
and others were all lawyers and leaders of 
our country. The world as you pass by will 
afford you opportunities and W will be for 
you to take time by the forelock and to 
prove your mettle, Every hour should have 
its particular occupation for you all so that 
there can be no room, for petty jedlousies, 
unholy desires, frivolous farcies, because as 
we all know many of the fruitless projects 
and empty passions which often posgess the 
mind gradually lead it onto its own ruin. 
So service, aggenuine attempt to be of 
service to others should be your-real motto 
in life: You must cultivate a moral and `in- 
tellectual power, unfettered by -circumstancer 
„and disregardful of material conditions. You 
must “do your work thoroughly and honest- 
ly, feed your mind with the contemplations 
of wise thoughts and noble -actions, always 
conscious of aspirations after an ideal truth 
and beauty. You must try to help as best 


t 
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_., With these words I close. 


-IS THEOCRACY.AN EVIL 
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aS you can to diminish -the ~ vast mass of 
human sufferings, struggle persistently to- 
wards the light, scorning the lures of worldly 


‘pleasures, holding yourselves free to weigh 


the worth of everything that is set before 
you. You must cherish in your hegrt a deep 
reverence: for wisdom and strive after know- 
ledge and wisdom with unfagging energy 
and knowing God, daily lift up’ your hands 


ee 
- 
. 


in. prayer: both for yourselves, and those - 


whom you call your friends, `> ` J 

You must go on in your own way leaning 
on no man’s arm, borrowing stitk or crutch 
from none, and acting the Law you must 
live by Without fear. I shall not take more 
of your ime. | _ gn l 

I' shall indeed be grateful 1f you make 


the least efforts to follow the friendly advice 


which I impart to you. I hope these words 
have not fallen on idle ears.’ i 


`- Last of all though not the least, I must 
not ‘forget to convey to you all my heartfelt 
thanks for the honour you have done me in 
convening the*assemblage and asking me to 
preside over it and affording me an oppor- 
tunity to tell you a few words. - š 
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BY- 


Prorsssor S. A. Masup, M.A., B.L. BARRISTER-AT-LAW , 


yo 2 a modern man of contemporary 

thought the very word theocracy would be 
revolting. He would shout and clamour with 
great gusto and, propound that it would 
be frightfully mediaeval and reactionary to 
conceive of a state based on any kind of 
theccratic government. ‘This would be mere- 
ly putting the hands of the clock back. The 
world is progressing to, perfection and the 


= 


atomic age, heewould say, has ushered in an 
era of. progreses and prosperity among man- 
kind which could not have been possible if 
the modern states would have regulated their 
respective’ administrations on ‘the basis of 
the principles of religion which are static, and 


| 


- 


r 


r 


fixed. But a pertinent question’ may be. 


usked—is theocracy always an g@vil? With 
shivering apologies and nervous hesitation it 


` 


-can be said “‘ No.’’ 


| 


- cular physics 


IS THEOCRACY AN EVIL ' 


may vehture to add that theocracy can even 
bring the proverbial millennium which man- 
kind strives for. But this could only be true 
if the proper meaning and import of the 
terms are. appreciated. Ordinarily the term 
is understood as a system of government by 
a sacerdotal order, claiming’ a divine com- 
mission. Theocracy in this popular sense 
involves the incorporation of the principles 
of a religion in the body of the laws of the 
State and the governance of the State by a 
person of petsons whose competence to govern 
depends upon the subjective and objective 
compliance with the Commandments of sueh 
a system. Theocracy in this sense cannot 
exist under the modern conditions of the 
Society. A modern state. consists of people 
of different races.and faiths. Moreover, in 
these days of international trade, commerce 
end currency, `° one way traffic j by way of 
an orthodox. observance of the rules and 
principles underlying the religious scriptures 
of a particular creed would not only be a 
retrograde and undemocratio step but- also be 
a definite impossibiity. On the” contrary, if 


theocracy connotes the Divine rule through 


-the medium -of a holy but efficient group of 
people on the basis of universal truth of all 
‘religious systems—one’ fails to understand 
why such a hypothetical state will not be a 
blessing’ to humanity at large. THere is no. 
reason why there should be any objection to 
-such a theocratic government’ so: long the 
-sacerdotal order does not’ forsake the three 
golden’ principles of administration, namely, 
Justice, Happiness and. Progress. The moot 
point -is whether these ideals ‘of J ustice, 
Happinéss and Progress could ‘be synchroniz- 
ed with the basic teachings of one particular 
religion. Now this expression ‘* particular 
religion 
gion is universal and one canaot particularize 
‘its universal character without striking ab its 
root. The words‘ particular religion ” is 
as meaningless as to use the term ` parti- 
"or ‘‘ particular chemistry.” 

Critics would retort by saying that the entire 


discussion is academic and a tautology ~and. 


remark thaj by particular religion only a par- 
tiqulat religious system is meant, Then the 


8—16 L.C. ; 


On the contrary one | 


' ig a contradiction in terms. Reli-. 
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question arises—how far the principles of a 


particular religious system should be incor- 
porated in the constitution of a modern state. 

The question can be discussed with re- 
ference to the two infapt dominions—India 
and Pakisthan the respective constitutions 
of which have not yet been framed. There is 


an important section of people in India and: 


Pakisthan—who are very keen to make the 
two dominions a Hindu State and a Muslim 
state respectively. The cry for fhe revival of 
Hindu Nationalism and, Ren-Islamism is a 
paturalesequence of the deep-rooted hatred 
and distrust among the°members of the two 
major communities, staged by the policy of 
Divide and Rule of the foreign rulers and 
fanned-by the shortsighted outlook of the 
political leaders of the country. The com- 
mon man of the soil,.#he dumb teeming 
millions—under-fed, under-clothed, and vexed 
with intumerablé problems of daily life 
and dashed to 8 sense of desperation—are 
left to suffer the consequences of the terrible 
orgy of genocide which will remain a perpe- 
tual shame to the inbabitants of the two 
dominions for years to come. This outrage 
on humanity can only be eschewed by the 
posterity if the conditions are created in the 
two dominions for a revival of love, fellow- 
feeling, and good-will among the fellow sub- 
jects. The construction and effective modus 


operandi of the achievement of the same is 


broad-based constitution which in its frame- 
work and in its execution would strive to 
fulfil the ideals of Justice, Happiness and 
Progress cf oll subjects irresvegtive of caste, 
creed, and ‘community. Legislations on the 
basis of such broad-based constitution may 
embody the principles underlying the religious 
system of the majority community but it 
does not follow that the incorporation of 
those principles would necessarily affect the 
personal law or religious susceptibilities of 


‘the minorities. According to Muslim *Juris- ` 


prudence, the relations of Muslims to non- 
Muslims or Zimmis are régulated on the con- 
sideration whether a state is Dar-ul-Islam, 
on Dar-ul-Harb. Many writers are of opinion 
that (undivided) India is a Dar-ul-Islam be- 
cause the Muhammadans of India have en- 
joyed absolute protection of person and pro- 
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perty and religious freedom. If a govern- 
ment under British administration could be 
Dar-ul-Islam or Territory of safety, there is 
no reason why Dominion of India should be 
Dar-ul-Harb or terrftory of war. If it is pos- 
sible for the Muslims to enjoy freedom of 
. thought, freedom of action and freedom of 
religion in accordance with the basic teach- 
ings of Islam in a non-Muslim. territory—the 
same rights, privileges and safeguards 
for the Pimdug could also be provid- 
ed in a Muslim State. The Govern- 
‘ment of .each Dominion shboufd not 
only not disturb the’ political and religious 
rights of thè minorities but also it should not 
incorporate in the body of the statutes those 
religious principles of the majority community 
which would diregtly retard the actualization 
of the ideals of -~ Justice, Happiness and 
Progress: The Muslim Law as to,apostacy, 
the imposition of poll-tax like Zuziyat, 
Hindu caste system, the -prevention of cow- 
slaughter, etc., 1f introduced as the law -of 
the realm would be unjust, unprogressive and 
irrational. 

The vast numerical majority of one 
community in Pakisthan and that of another 
community in India would necessarity in- 
volve the silent inposition of some amount 
of distinctive culture of the majority commiu- 
nity on the minorities as a result of space- 
time factors.. But apart from this natural 
and inevitable result the muinoritiesemust be 
allowed to enjoy the rights and privileges— 


open to the majorities—on equal terms. The- 


ultimate objeet of the law being the maximi- 
‘sation of the happiness of the greatest num- 
ber of people'and the immediate object being 
the creation and protection of legal rights, 
the enactments must be framed without 
making any distinction between the rights 
of the majority and the rights of the mimority. 
The well-being and the stability of the state 
“gan never be achieved by a slow emasculation 
end economic strapyulation of one section of 
the subjects. The state ike an organic body 


⁄“ 


UNIVERSITY LAW COLLEGE MAGAZINE: 


` 


cannot sustain its normal growth if an impor- 
tant part of the same organism does not 
exercise its normal functions. - 


But the execution of. the policy of the 
state or the day to day administration on the ` 
basis of such broad-based constitution is more’ 
difficult and important than mere enumera- 
tion of principles in a, statue book. This 
could be achieved if the administrators who 
will execute the policy are infused with 
deep religious conviction. A religion whic 
inculeates hatred among mankiwd, 8, religio 
which*does not teach universal brotherhood 
and lovee cannot be a religion in the true 
sense of- the term. If an administrative 
head—be he a Hindu, a Muslim or a Christian 
—govern the state with a ‘God-fearing ` alti- 
{ude of lifs—if his object is to do justice to 
all his subjects without any distinctions—if . 
he makes honest endeavour to bring happiness 
and prosperity to the people of the state—if he 
zealously strives to make hig state scientifi- 
cally progressive with a view to bring it on 
the forefront’ of the nations—his administra- 


‘tion cannotebe an evil. 


‘Thus a theocracy which is not based on — 
pseudo-religion or irrational religious prac- 
tices but founded on the solid rock of 
universal brotherhood, tolerance, love and 
justice cannot be belittled and poo-poohed 


‘simply because in the mediaeval days the 


priestly order with a view to retain their 
power and positioh used to. retard the pro- 
gress of the state-on the false pretext of re- 
ligious dogmas. It is in this sense that the 
ecnception of Rajarshi among the Hindus and 


the’ conception of Khalifa among the Maus- 


tims are considered as the ideal embodiment. 
of the administration of the State. It is 
no wonder why Plato thought that the well- 
being of the state cannot be achieved “‘ until 
philosophers ase kings ’’ and this explains 
why the beloved father c£ India—Mahatma 
Gandhi—gave his life to establish Ram- 
Rajya. j 
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LAW OF PUBLIC PROCESSIONS AND PUBLIC MEETINGS 


BY 


PROFESSOR J. MAJUMDAR, M.A., M.L. 


Publie processions and public meetings 
n the highways are one of the principal 
haracteristics of the present age. Religious 
ombimations and demonstrations, used to 
appen in the past and due to - the over- 
ealous actiwties of bigoted adheregts of 
particular faiths, clashes between them and 
their opponents were of frequent occurrencé, 
involving in bloodshed,” insurrectiers and 
at times revolutions’ of the gravest magni- 
tude. But with the destruction of those re- 
“ligious beliefs in which the elements of 
mediaeval civilisation were rooted, and the 
concomitant growth of a greater measure of 
toleration towards different faiths, such re- 
hgious protestations and gatherings have 
become very rare, if not altogether extinct, 
so far at least the European countries are 
concerned.-- In their place, political proces- 
sions and political meetings have come into 
the field and they are playing an important, 
part in the life of the people in modern 
‘times. This, -of course, has been the out- 
come of the establishments of dgmocratic 
government, which is the feature of to-day. 
Freedom -of association and freedom ` of 
speech are, as has been rightly observed by 
Jennings in-his ‘‘ Cabinet’ Government ”’ 
essential. to democracy. Assemblages òf 
large bodies of men for discussiops of redress 
of public grievances have become a matter 
of common experience and a public neces- 
sity. These are absolutely necessary for, 
„enabling those, who wish to air their poli- 
“tical views „among their neighbours and 
thereby to formulate public epinion regard- 
ing the evils of administration and the need 
„of reforming them.’ A- modern democratic 
government ` has- learnt the necessity of 
listening to public protests against - public 
evils and of condescending to meet-the de- 
_mands for redressing them, as the surest 
“means of sgcuring its stability, instead of 
taking the. recalcitrant attitude of. olden 


with ‘disorder of public tranquillity, 


` 


times, which so often led to insurrections 


and revolutions by compelling the protes- 
tants against its policy to resort to force to 
achieve their ends. As the Government is 
no more in danger of revolutions from the 
congreg&tions of-its subgects and their criti- 
cisms, however hostile’ to itself, it can, as 
it also must of necessity, afford full faci- 
lities fer free articulation of opimon amongst 
the people by means of public processions 
and public meetings.‘ 

But although the government no more 
needs to protect itself and its officers from 
the possi ible violfnce of agitators and as 
such it can allow its armoury of legal 
weapons to rust and decay without having 
had the necessity of using them . to inter- 
fere with their demonstrations against its 
policy, yet it is mcumbent upon .it to ex- 
tend protection to its subjects against the 
consequences of the enthusiasm .of the de- 
monstrators. A government to-day is faced 
rather 
than revolution from the activities, of promo- 
ters of public processions and public meet- 
ings. If{.can’t be- gainsaid that the poor 
householders in the localities,. where such 
processions and meetings are held, are 
liable to suffer grave inconvenience on the 
occasions of such. demonstrations, which, 
apart from anything else, frequently embar- 
ras the reasonable user of the highways by 
the inhabitants of these localities. Added to 
the nuisance caused by such misuse of the 
public streets, thé conveners of those proces- 
sions and meetings along ' with their sym- 
psthisers, more often than not, indulge in 
unlicensed speeches and demonstrations, 
wherehy, although they themselves do not, 
as in most cases, intend to disturb the pub- 
lic peace, yet they are apt to provoke oppo- 
sition to the peint of creating disorders. 
Iixperiencé shows that whenever these de- 
monstrators happen to be advocates of an 
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2 a 


unpopular cause, their oppositionists with 
their supporters in their turn gather to- 


gether in forming’ -counter-demonstrations. 


with a view to impede those processions 
and meetings, which cause them- to as- 
semblo.. These lead not infrequently to 
clashes between the opposing factions re- 
sulting’.in disturbances of the, public peace 
and tranquillty coupled with riots and other 
kindred offerces. And these are in most 
cases accentuated ‘by hooligans and hangers- 
on; who take no smgll part in creating those 
disorders. ; | 

Graninge therefore, that public proces- 
sions aud public meetings serve an essential 
purpose and have their value as character- 
istics of democracy, it remains true that the 
citizens do reqtire adequate . protection 
against nuisances caused by the ¿resultant 
obstructions of the highway and; when such 
obstructions are accompanied’ by. disorders 
of the public peace, in consequence of vio- 
lence, resorted to by the enthusiasts and 
their opponents arrayed against one 
another, also against such disorders com- 
mitted by the participants.. - Public opinion, 
in the present conditions of society, will not 
certainly tolerate the total banning of such 
processions and meetings and it would be 
highly ‘impolitic for a government to at- 
tempt to suppress them, even assuming that 
such suppression -would prevent . ébe dis- 
orders. The only course left open to the 
government is, therefore, not to curb public 
processions and public meetings but to seek 
to reduce -or remove the causes that. lead. to 
the disorders followmg them. The problem 
which thus faces a modern government is 
to see how, while. allowing free expression 
of all ‘points of . view ‘in public, it can, 
nevertheless, prevent disorders from taking 
place in the neighbourhood -in consequence 
thereof. The ‘primary duty of the State 
being to maintain and preserve order, it 
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viding restrictions regulating the mode of 
exercise of that right. | 
2 The question, thus, necessarily reduces 
‘itself to the- following : namely, what should 
be the right attitude of a democratic Sta 
towards public processions and public meet 
ings on the highways? The matter m 
be approached from the point of view of. the 
individual citizen, who should be securedt 
against any possible inconvenience and an- 
noyance by reason of the misuse of the pub- 
lic streets by such processions nd kindred 
organisations. The starting point of any 
discussiow on the topic must accordingly be 
the law yelating to the user of the ‘highways. ` 
The authorities should have the power of 
preventing nuisance of the public streets ` 
and of prohibiting their use for any but pri- .. 
mary public -purposes. If a public proces- 
sion or a public meeting is to be allowed 
under the law, the law must also pay due 
regard to the equal participation of all mem- 
bers of the pyblic in the various purposes, 
for which these streets are kept open; of 
which free and unrestricted passage of every- 
body is the most important though not 
necessarily the only use. To secure this end, 
the law should not. only prevent and punish . 
outbreaks of disorder but also it should, 
without denying the right of such proces- 
sions and meetings, provide regulations res- 
tricting the mode of exercise of that right 
in public places. The right to lead proces- 
sions ae hold meetings is really quite a 
separate thing from the question of when 
and where that right 1s to be exercised. The 
right to ass@mble and’ to express opinions, 
political or otherwise, is to be distinguished 
from the right as to the choice of time and 
place of doing so. ‘ 

he right of open-air assemblages, . as ` 
distinct from dividual right or liberty of 
movement and of speech is always regarded 
in continental countries as a special privi- 









- must devise and, adopt measures, whose ob-- lege to be exercised only subject to careful 


ject would be to prevent and punish out- 
breaks of disorder. The meams adopted’ by 
the State in this behalf has leen'to concern 
itself, without denying the right of public 
processions and public meetings, with pro- 


restrictions: But, in England, this right of 
assembling in public processions and in pub- 
lic meetings is treated as being a part of 
and based on` individual libertygof person 
and: individual liberty of speech. Dicey in 
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his “ Law of the Constitution ’’ so says that 
“ A, B, C and D, and a hundred thousand 
more persons, just because they may each 
go where they like and each say what they 
please, have a right to hold meetings for the 
discusgion of political and other topics.” The 
learned author sums up his view by saying 
that ‘‘ the rules as to the right of public 
meeting illustrate both the legal spirit of 
‘our institutions and tha ‘process by which 
the decisions. of the Courts as to the rights 


of individuals hafe in effect made the right. 


Jot public mee ting a part of the lawe of the 
> Constitution.” Neither Dicey nor any other 
English -text-writer makes any distinction 
between public meetings and public proces- 
sions, so far as their legal aspect is con- 
cerned. 


But, although the English authors do 
not treat the subject of public processions as 
distinct and separate from that of public meet- 
ings, yet, it seems from-a legal point of 
view, that there is a fundamtntal difference 
between the two. 
privciple of English law that no person can 
claim that he and his fellowmen in unison 
can exercise their right of passing and re- 
passing along the highway by standmg still 
and making 3 speech or listening to speeches, 
as the case may be. The publie ¿n holding 
a meeting on the highway are thereby tres- 
passing on the highway in so far as they do 
mcre. than pass and repass at their pleasure 
for the parpose of legitimate travel includ-_ 
ing reasonable rest and recreation by the" 
-wayside. It-is, therefore, cleargthat there is 
no such’ right to hold meetings as such in 
the streets, which cannot be used for any 
but that primary purpose of passing -and re- 
passing, for which "t has been dedicated. 
_Apart from anything else, a meeting on: the 
public street can be. regarddd as.a trespass 
against the appropriate owner of the high- 
way sincé a tréspass may be committed 
even though no obstruction is caused and 
no injury, to anybody using the highway. A 
meating is -necessarily stationary and there- 
fore constitutes a trespass. Over and above 
this, a pulgic meeting -où a highway usually 
constitutes’a public nuisance im so far as it 


Now, it is a well-settled ful 


` 


causes (as it must needs in all cases) obs- 
truction, inconvenience and annoyance to 
the public by uppropriating to the members 
thereof the street or part of the street, for 
the time being, in as much as there is no 
monopoly of the right of passage given to 
any class of users of the highway. The 
persons taking part in a public meeting in 
. highway ate, therefore, sever ally liable to 
trespass in so far as they use it for a pur- 
pose other than travel apd foi nuisance in 
so far as they obstruct the members of the 
public ‘i in the exercise ðf their right of pass- 
ing and repassing over it. In the former 
case, they will be liable te an action for 
trespass by the appropriate landowner; and, 
in the latter case, they will be liable for 
criminal prosecution agalso fora civil 
action for nuisance by individual members 
of the- public, if, in addition, they suffer 
particular damage in consequence thereof. It 


cannot, therefore, be gainsaid that a meet-’ 


ing on a highway, however, desirable it may 
be from other standpoints, is legally wrong- 


On “the other hand, a procession con- 
sists ın passing and “repassing a highway, 
which is an admitted right of members of 
the public. As a matter’ of law, therefore, 
public- processions on highways, as distinct 
from public meetings, are prima facie law- 
ful, since the participants are severally en- 
titled te pass and Tepass on the highway. Of 
course, the right is not an absolute one and 
depends upon the facts of each particular 
case `as to whether the highway is being 
used in a-reasonable manner. A public pro- 
cession will not be actionable if in all ethe 
circumstances, and notwithstanding the re- 
sultant obstruction of some degree, the user 
of the highway 1s, reasonable. If, however, 
the obstruction is of such a character as to 
constitute a trespass ora nuisange at 
common law, a procession will constitute an 
infringement of the law just as much as a 
meeting doer. Whether the user by the 
processionists renders it unlawful is a matter 
for judicial determination by .courts. It 
should, bhowev@ér, be remembered that apart 
from the common law, mere obstruction has 
been created an offence under an express 


` 


‘the prohibitions 
space of time in a given area, adds little to’ 


‘a8 follows : 


‘, 
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statute in England, vtz., the Highways Act, 
—but even then it will be a question of fact 
whether the obstruction, which is inevit- 
able in some degree, will be one falling with- 
in the competeuce ef the Highways Act. 
From the foregoing considerations it will be 
abundantly clear that there 1s a well-founded 
distinction between public processions and 
public meetings on the highways. We may 
therefore agree with Professor Goddart in 
his observatien in, his essay on. “ Publie 
Meetings“and Procéssions’’ in the Cambridge 
Law Journal, Vol. Vd, pp. 161 et sey. that 


' the legal principles governing public meet- 


ings and public processions should be dis- 
tinguished from each other. 

The distinction pointed out above 
between public processions and public meet= 
ings appears to have been emphasised by the 
Legislature by promulgating the. Publio 
Order Act of 1986, which, While authorising 
of -all processions 


the existing law so far as public ; meetings 
are concerned. Presumably, ihe state of 
the law, which was deemed quite sufficient 
for the. purpose of preventing public meet- 
ings, „wasg, neyertheless, found deficient for 


. effectively dealing with public processions. 


Be that us if may, m the opinion of 
text-writere on English Law, public proces- 
sions have been - equiparated with public 
meetings, and as such they do nots deserve 
any separate treatment from public meet- 
ings. Cases in English Courts of Law turn 


‘more or less on the question of legality of 


public meetangs. There is hardly any express 
English suthority, unless Betty vs. Gilbanks 
(1882) 9 Q.B.D. 308, to be noticed below, be 
regarded as a case of this „description, where 


. the legahty of públic processions has been 


considered at length. “But 


l the `following 
two $ 


tteh cases may be referred to as 


having some bearing.on this point, although . 


they‘ relate to publ meetings. 

In M’Ara va. “Magistrates of Edmburgh 
(1913) 8.C. 1059, the facts may be stated 
_A proclamation.kad been issued 
by the Magistrates: prohibiting ‘on pain of 
punishment the holding of meetings in cer- 
tain, public streets in Hdinburgh,. unless a 


‘for a 


“A 


-license to do so .had been previously ob- 


tained from the police. A street orator, who - 
had-been convicted for-a breach of the pro- ` 
clamation, ‘brought an action for declaration: 
that the ‘Magistrates had no authority to 
issue the proclamation. The court held 
that the Magistrates were not empowered by 
common law or by any special* statute to 
issue such a proclamation and set aside the 
conviction. The Lord President, Lord 
Dunedin, observed that the right .of free 
speech is a perfectly separate thing from the 
question of where the right is to I exercised, 
and, without generalising as to whether free ` 
speech ca be exercised ın open spaces and z 
public’ places, said that as ‘regards the pub- -` 
lic streets, at least there is no sach thing’ 
as a right -for the public to hold meetings as 
such in them. Huis Lordship further ob- 
served that it-is the Magistrates and not the 
police, who are the judges, though the police 
are the ministerial officers for executing the 
magisterial decisions and moving on mem-' 
bere of the public, who ‘choose to assemble’ 
in defiance of the Magistrates. 3 
“In the other case of. Aldred vs. M iller - 
(1924) J.C. 117, a public meeting having 
been held ih a public street, the defendants 
were prosecuted for obstruction contrary to 
the express terms of a local Police Act m: 
Glasgow. „It was.held that there .was no - 
right for any individuals to make’ use of any 
public street for holding meetings and that 
if such meetings afe held, the- court must 
pay. due regard to the equal participation of ` 
all-members of the public in the- various 
uses for which the streets are kept open, of 
which fres and unrestricted passage-is the 
most important’ but not necessarily the only 
use: The- law thus enunciated denies the _ 


right for individuals ‘for holding . meetings on 


the highways, which is an echoe of a 


-English law in ehis respect. - 


This being the state of the authorities, 
we -are justified in accepting the view of the 
text-writers regarding the identity of the 
law relating to public processions and -public - 
meetings.- We shall accordingly confine 
our discussion to the legal position of public 
meetings, which will apply a mutandis 

to ‘public processions.. 


ree 
1 





a LAW OF PUBLIC PROCESSIONS AND MEETINGS 


, Professor Dicey’s theme’ is that the 
right of public meetings (and so of public 
processions): on the highways is only @ 
counter-part of the law relating to individual 
liberty of movement and individual liberty 
of speech. Granting that it is so, a public 
meeting or a public procession necessarily 
differs from individual exercises of one’s 
“right to go anywhere and to,spesk as he 
likes in that it in addition involves an ap- 
prehension of the breach of the peace. and 
other kindred offences. -It is .a notorious 


fact that when a certain number of* persons’ 


‘are gathered together in a crowde for pur- 
. poses of action,, the very fact of their being 


assembled together at one and the same’ 


place ‘introduces certain new factors, which 
are added to the individual characteristics of 
the members of the crowd. Experience 
teaches us that the excitement and ferment 
necessarily attending a large concourse of 
people so often lead the multitude, 
when they might have come there with a 
perfectly lawful object, eventually to lose 
sight of their original intention and to rush 
headlong into the commission of violence 
sand outrages, which had never been contem- 
plated before. From this point of view pub- 
lic precessions are likely to be more harmful 
than public meetings; as very often involv- 
ing larger congregations of peojfle. It is 
this aspect of danger to public peace that 
distinguishes public prosessions and public 
meetings from ordinary exercises of the right 
of free passage and free speech by individual 
members of the’ society and this, it is ‘sub- 
mitted, requires the law to trëht the former 
difterently from the latter. 

This distinction between individual 
exercises of the rights of free passage and 
of free speech and collective exercises of 
these rights, as involved in, public proces- 
sions and public meetings on the highways 
has, however, Igst all practical importance 
in view of the attitude taken by the courts 
„Oof law towards these organisations. In Ez 
parte Lewis (1888) 21 Q.B.D. 191, it was 
obgerved that the right of public meeting is 
one which has long since passed out of the 
region of @iscussion and doubt as irreconcil- 
able with the right of free passage. And in 


-the more recent case of Burden vs. 


even 


N 
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Rigler 
(1911) 1 K.B. 337, it was held that a meet- 
ing 18 not necessarily unlawful, simply by 
reason of the fact thak it was held on the 
highway. Although ıt does not expressly 
establish that there was the right to. meet 
there, yet, by implication, it must be treated 
ag having so held. At any rate, the right 


of public meeting and public procession is 


now so firmly established in ,English Law 
that it may be said to be a part and parcel 
of the, law of English Constitution. 


' The leading cases on the legality of pub- 
lie meetings and ‘public prdcessions are 


' noticed below :— 


The first case of importance on this 
branch of the law is $hat of Queen vs. 
Graham and Burns (1886) 16 Cox. 420. In 


that cage, defendant marched into a high- 


way at the head of a band of men. He 
stood upon _a chair or stool and addressed 
the crowd. During the period, the crowd 
stayed ‘there, no person could without con- 
siderable inconvenience and danger have 
either walked or driven across that part of 
the highway, where defendant and his men 
were stationed and the said highway was, 
thereby, during that period, rendered less 
convenient and commodious to the public. 
There was, however, space outside the said 
area and between it and the footpath for 
vehicles” or foot-passengers to pass and re- 
pass. It was held that the defendant was 
only , entitled. to use the highway in an 
authorised manner, f.e., to pass over it to 
and fro. -He had certainly used it in an 
unauthorised manner and there was an obs- 


truction to the highway as no person could 


have gone across ‘that part; of the highway 
without considersble “ inconvenience and 
danger. The fact that only a part of the 
highway and not the whole of it Was so 
obstructed did not. make what the defendant 
did any the less an obgtruction within the 
meaning of the Highways “Act, and he was 
accordingly convicted under the said Act. 


The next gase of importance is Hz parte 
Lewts (1888) 21 Q.B.D. 191. It was an 


‘action against the Secretary for Home De- 


of Police : 


partment and the Commissioner 


v. 


, case of Burden vs. Rigler (19 


- mission of the authorities on a highway 


94 l i 4 
for issuing a notice prohibiting people from 
holding meetings in the Trafalgar Square. 
It was held that under the Statute, the 
people had no such right. In the course of 
the judgment, the court observed :—‘‘ The 
only dedication in the legal sense. that we 
are aware of is that of a public right of 
passage of which the legal description is a 
right for all Her Majesty’s subjects at all 
seasons of the year freely and at their will 


‘to pass and repass ewithout let or hindrance.”’ 


“ A claim on the part of persops, so 
minded to assemble *in any numbers ,and` 
for so. long š time as they please to remain 
assembled on a highway to the detriment 
of others having equal rights is in its nature 
irreconcilable with the right of free passage 
and there is, so far as we have: been able 
to ascertain, no authority whatever in 
favour of it. It was argued that the right 
of public meeting and the right of occupying 
any unoccupied land or highway that might 
seem appropriate to those of Her Majesty's 
subjects, who wish to meet there, were- if 
not synonymous, at least correlative: We 


‘fail to appreciate the argument nor are we at 


all impressed with the serious consequénces, 
which, it was said, would follow from a4 
contrary view. There has been no difficulty 
experienced in the past and we anticipate 
none in the future, when the only and legi- 
timate object is public user and no ulterior 
and injurious results are likely to “happen. 
Things are done every day in every part of 
the kingdom, without let or hindrance, 
which there is not and cannot be a legal 
right to do and not infrequently submitted 
to with good grace because they are in their 
nature incapable, by whatever amount of 
user, of growing into a right." J 


In the above case ‘Wills, J., while de- 
livering the judgment of the court treated 
the right of public meeting as one which 
has long since pagsed out of the region of 
discussion and doubt as being irreconcilable 
with the right of free passage. 


Finally, in 1911, we come across the 
) 1 K.B. 877, 
where a public meeting was held with per- 
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further’ the cause of tariff reform and the 
defendant acted unlawfully in a disorderly ` 
manner for preventing the transaction of 
business for which the meeting was called. 
The defendant having been indicted for the 
offence, he took up the defence that the 
meeting itself was unlawful as it was held on 
the highway. C. -J. Alverstone overruled 
the plea holding that the mere fact that a 
public meeting was held on a highway does 
not necessarily make the meeting , unlawful 
and that whether it is unlawful or not depends 
upon the circumstances in which 1t.was held, 
eg., whether or not an obstruction was 
caused. 


We ‘thus see a the “right of public 
meeting and so of public procession has now 
secured a recognised place as part of English | 
Constitutional Law. As matters stand to-day- 
it may be said that both are recognised rights ' 
of the subject and they can only be inter- 
fered with, when they happen fo cause an 
obstruction byeinterfering with the ordinary 
user of the highway. Each case of obstruc- 
tion is a question of the ‘reasonableness of 
the user of the highway in the given circum- 
stances. As will be seen presently,-the law 
can ‘also interfere .with either of them on 
account of breach of the peace, actual or 
apprehended. When the procession or meet- 
ing result® in riots or other kindred offences 

certainly they are remediable by criminal 

prosecution of the s guilty party, but even 
where no actual breaches of .the peace or 
other offences do take place, such procèssion: ` 
or meeting ¿an be mterdicted or stopped, pro- 
vided there is any reasonable apprehension 
of the same. The question involved is one 
of reasonableness and this will depend upon 
the particular circumstances of each indivi- 
dual case. There is no certain test of what 
18 reasonable. . 


Accepting then the position laid. down 
by the decided cases as establish- 
ing the legality of public processions ‘and 
public meetings, the question now remains 
for consideration is @s tó how far auch . 
gatherings are permissible to take place on 
the highways as reasonable’ exer&ises of the: 


to right of user of the same by the members 
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thereof. The law on this topic has been 


‘developed’ mainly from thé standpoint of public processions and public meetings. 


25 
outbreaks of disorders, so often involved in 
Of 


how to prevent and punish obstructions and this, we hope to speak separately. 
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PARTITION OF PROPERTY 


Vice-Principal, Ram Saday College, ee Howrah 


keon to ik theories of Hindu Law, arqa 


a Hindu family was always presumed to be 
a joint one and that.under the-sole control 
of the- head of the family, conveniently 
called the Father (fqar). Yajfavalkya says 
that partition. of property .m a Hindu 
family’ was to take place onlg if and- when 
the Father -so -wishes (cf. fart ol ey 
free and not otherwise ter 
authorities have concurred with Yajfavalkya 
. in this respect. .Manu also puts it-.thus: 
R staat: (t-e., the-sons cannot sue for 
partition in -the_ event of the parents being 
alive--LX. 104). Here we notice, however, 
that Yajfavalkya’s text’has been extended 
a little farther to include, the mother also, 
andso Kautilya puts it more explicitly thus: 
araftart:... sare: yarı Commenting’ on 
Manu, Kulluka lays down that the. sons 
would be in a position to divide the mater- 
nal property. (i.¢., the technical stridhana) 


after the death of: the mother and the pater- - 


nal, after that of the father (çf. also Kautilya 


. Now what is this property: to be parti- 
tioned? M anu sas nothing clearer than 

(IX. 104). Kautslya, 
however, lays- down 
partible property would. exclude that of one’s 
own acquisition. even in a joint family ex- 
cept; 'hówefer, what accrues directly from 
the paternal property (cf. sss 


4—16 L.O, 


expressly that the ` 


e Kaut. Adh. 62). 
Tt is provided so that "whoever increases 
the ‘pateynal property shall be entitled to a 
share. double of his own. Thus with regard 
to claimants to a partition the partible 
property would- be such as would have been 
owned legally by the father or mother of 
fq buch claimants. 


Quite in ‘keeping with the Hindu idea 
of-a family, viz., a joint one, a family was 
to remain under the control ‘of the eldest 
brother after the demise of the father, and 
the younger brothers were’ to depend on him 
as regafds food and clothing. With regard 
to this, fherefore, the law of Primogéniture 
was in vogue although not in the sense as 
understoodin. European legal systems. The 
differerice lay in the fact that while the 
Hindu law makes the eldest brother only 
the guardian of the paternal property with 
respect to the younger ones and that so long 
as there ‘is no claim made on behalf of the 
latter for a partition, the “continental legal 
systems in Europe make the eldest son in 


a family the sole possessor of the pr@perty, 


to the exclusion of others; the property 
passing in- succession to tke eldest male child 
in the family. ° 

Now coming to the question of actual 
shares of the brothers one would notice the 
speciality of Hindu law wherein religious 


-piety forms the basis of all such determi- 


nations.. In other words, the shares of a 


a 


f 


i 
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pious or accomplished Pree ‘brother would 
differ from those of brothers, eldest or other- 
wise, who are not 80 qualified. Thus Manu 
says’ that an accomplished eldest brother 
would get one-twentieth of the undivided 
paternal property and the best among a 
class of articles or the best article available 
even if it be unique of its kind. All the 
brothers other than í` the eldest and- -the 
youngest shall equally take a fortieth part of 


the property “and the youngest an eightieth..: 
The property that 


(Manu, IX, 112-8). 
would remain after such_ allotment -of° shares 
would be divided amongst-all the brothers 
equally. ‘With regard to the allotment of 
unequal shares, Kauttlya says that such un- 
equal shares are available in the case of only 
four generations. whose. Sapinda-relationship 
is uninterrupted, beyond this, others should 
take equal shares. Manu gives agaim another 


. scheme for allotment of shares, viz., that the 


eldest shall take twice, the intermediate bro- 
thers one and & half Zand the youngest, one 
share of , the ` property. A brother again 
“should, give .to an unmarried sister „of his a 
quarter of his shate separately for ‘the per- 
formance of her-sacrimonial rites, like ‘mar- 
riage. etc. The releevant text of Manu as 
elucidated -bv -Kulluka’ has been . taken to 
mean that if there -be -wives of ‘different 
castes: of a man, the brothers should prefer’ 
to- give - such’ shares . to sisters who nly are 


his uterine: sisters who have “no brothers ` 


getting: such shdres only on second con sidern- 
tion (Kullukaeon Mann TX. 118). On par- 
tition. even the Unmarried brothers shall get 
aecording to Kantilya the expenses for their 
marriage - along with those of the uv- 
married “sister (Kaut. Adh: 62 afea 
safarga: Reet qa 1 epa mirna A) 
- Of certain kinds of properties,’ again, 


allotraent should `be made on this basis that. 


the- best of articles should go to the eldest. 
Thus, of domestic animals, those of one hoof, 
the goat. etc., should form the share of the 


eldest (also, Kautilya Adh. 68—" 
sst: 


ete). ‘This’ scheme’ is however 
only obtainable in the case of an eldest with 
respect “to only his ‘uterine brother and the 


> 


‘down) 88, also the brass wares; 
youngest ‘shall take the other articles like i 
black sedhmum ete. as:also iron-vessels and 


+ 
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nature of this share’ also varies a respect. 
Thus an eldest of a 


to different castes. 
Brahmin should také goats, of a Keatriya, 
horses; of a Vaisya, Cows and of a Sidra, 


the sheep. When, again, there is no domes- 


tic animal, the eldest being burdended with 
the duty of offering oblations to the mane 
>. should take a tenth share of 


‘the paternal property except in the case -of 


precious stones. -Of the articles of use, the 
eldest shall take the garments and means of 
transport; the intermediate “brpthers, the 
articlessof furniture (for sitting and lying 
and the 


bullock carts. With regard to articles not 


mentioned above -the brothers are to share- 


never ` 
holders of shares but they can take certain . 


equally. The sisters are in general” 


allotments from the articles of ase belonging 
specially to the mother,-such as, the brass 
wares.and jewelleries. As we have already 
noticed in anu so also according to 


Kauttlya, an eldest brother if he be disquali- . 
fied being devoid of. virtus, resorting.to a base - 
living or is otherwise licentious should res-. 

pectively receive a third, a fourth, in the first © 


two cases, of the. ordinary share of the eldest. 
and nothing in the last case. This rule is. 
also applitable in the case of the interme- 
diste and the youngest- brothers. ` 


We- have discttssed above problems r Y6- 


garding the allotmeft of, shares to the eldest, 


the youngest and the intermediate brothers. 
Now in a Hjndu-family wherein polygamy 
was in vogue and where the. practice of gene- 
rating sons on- an elder brother’s wife in 


some very special cases had the sanction of 
“religion and .so¢ial ~custom,. it is .essential- to 


note the legal relation between the. natural 


father or the pointed father on the one ` 


hand and the-son’so created on- the. other.. 
Manu says that such a sdn would -> have his 


shire determined ‘equally with relation to his’, 
father by appointment and not the’ natural. 


father. In the case of mothers who are of 


different castes, the son born. of the one who | 
had been married first shonld te the sharé 
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of the ‘eldest and ‘the other sons would come 
next. In the case of a son who-1s the eldest 
in order. of birth-and who is also born of the 
wife married first by his father would take 
the share of the oldest although the amount 
of this share 1s greater than the share of the 
eldest previously considered in that this share 
amounts to the value of 16 cows and a 
bullock while in the former case it would 
amount to only a bullock. 

in the case of mothers who are of the 
same caste, the status of the eldest «s to be 
° determined by the order of birth and not by 
anything else.. ‘'his status of the eldest ım 
the last case although -determined® by ‘the 
order of birth, the person . concerned is 
always to be assumed to be an accomplished 
one. ‘This has been -well brought out by 
Kulluka commebting on Manu, 1X. 126, 


where he relies on Brihaspats who says :——. 


WR TRIE: daa xnana The above 
text of Britaspats has. been, followed by 
Nauitlya when we find mentioned ın the 
Arthasdstram that keeping apart the share 
of the eldest, the amount of the father is to 
be divided mto ten parts of which four shall 
go to the sons of the Brahmin wife, three to 
those of the Ksatriya, two to those -of the 
Vatsya and one to those of the Stidra. In the 
case where `a Brahmin has a son éach by his 
two wives one a Brahmin and another a 
_Ksattya while his othere two wives of the 
two other castes are chiltlless, the son of the 
Ksatriya will stare equally with the son of 
the Brahmin wife, after getting apart the- 
share of the eldest. 
larly a Kesatriya or, a Vaisya has three.and 
two wives respectively of-three castes begin- 
ning with a Ksatriya ‘in the first instancé-and 
with a Vaisya in the second, and where in 
the first instance the Ksatriy@ has no children 
by the Sidra wife, other wives in both cases 


inferior caste will get’a half of what the son 
of the wife of the superior caste gets, after - 
the. share of the. eldest in both has been set 
apart (cf: 


esting legal point has, however, been dealt 


_In the case where simi- 


-the brothers or their sons (cf. 
having a son each, then the son born of the - 


geet Sapa afer 
:@Kauttiya, Adh. 63). A most inter- 
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with in regard to the shàres of an only son 
of a person havmg wives of different castes. 
lixcepting ın the case of the son born of a 
Sidra mother to a Braltmin, the only son of 
a father must most naturally take the entire 
property of the father. In case of a Pāra- 
Sava, as the son of the Sidra mother of a 
Brahmin father is called, even if he be the 
only son of his father cannot, however, take 
the whole of the property but° only a third 
share. would go to hım, the remaining two 
‘going to either a sapinduor, in his absence, s 
sakulya, the latter two being spiritually more 
akin to the father than the Péragaca, or w 
théir absence the preceptor or -the pupil of 
the father. ` - s 
Manu nas prescribed sú courge lor one 
huving no male issue but only a dauguter 
or daupelers. jn sucu a Case lor tue suc- 
cession 21 lus property, whe father would 
make a contract win the suitor to lus 
daugnter, to the effect that the son born to 
the daugnter would ‘become tor all spiritual 
purposeg lus own son and consequently 
would ‘also be the: legal ‘sticcessor to lus pro- 
perty. Ji, however, a son 1s born alter a 
-Putrska-putra has been fermaily taken as the 
successor, property would be divided egual- 
ly between them tor the status of an eldest 
cannot be recognised m the case of females. 
1f, agaip, a Putrka dies childless, her hus- 
band shall take possession of the property of 
his father-in-law. `Kautilya ıs singularly 
silent ın this respect. Thee Arthasdstran 
apparently does not recogmse the principle 
of succession to such Putrikd-putras. But 
‘it says that failing sons or, in their absence, 
. daughters- born of the four religious forms 
of marriage (viz. Brahmą, Prajapatya, Arsa 
and Daiva), the father of. the propositus 
shall succeed, if living, .or in his absence 
aqua (Qa 
Wav ATs tS Kautslya, Adh. 
62).- For uterine. brothers” by different 
fathers, Kautilya “makes the rule that the 
sons would sticceed to ther respective 
fathers. - a I 


The partition of.a jomt Higdu * family 


was, however, to be opened only by ifs mem- , 


28 


~ 


é 


bers who have attained legal status (cf. 

>. Kautilya, Adh. 62). 
The shares of members who have not at- 
tamed such legal status or of those absent 
should be‘ deposited with the maternal rela- 
tions or the elders in the village. The en- 
tire business of partition shall be made be- 
fore witnesses and the amount of-the res- 
pective shares. have to be specified before 
them. The property of one dying without 
any successor shaM be taken over. by the 
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Vedic Brahmins, however, was to be made 
over to those learned in the Vedas, Kauttlya 
like his predecessors in the line lays down 
that an outcaste, a son born of an outcaste, 
an lupotent person, an idiot, a blind. and 
a leper shall have no share of the paternal 
property and a child, in case of there being 
marriage of such a person, born of any one 
of. these if it be not so disqualified should Be 
entitled to-claim a share, and finally all of 
these classes of disqualified persons shall 







. members— n other words, by sovereignty. 


Crown after meeting jhe expenses forehis ob- have maintenance out of the joitt family in- 
sequies. Such oan property of the come ‘except: the outcaste. 
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Sovereignty cannot be studied in vacuum, collective life is to serve the purpose of its 
I mean, apart from thé state whose attribute ‘existence, namely, the satisfaction of human 
it is. The State js a creature of. enlight- wants, the fundamental ‘pre-requisite is social 
ened - self-interest. Society | is born of the order. This postulates a supreme will, to 
knowledge and experience gathered during a ‘whose decisions and directions. ‘all other 
long course of suffering that corporate life human wils must conform. Unless there is - 
is highly conducive ` to the ensuring of such a superior, the members ‘of ‘the State 
security against risks which threatelr human would still remain, as in a state of nature, 
life at-avery step or to the satisfaction of “regarding themselvgs as the judge of their 
mutual wants. Though the basic wants are own rights and the redresser of their own 
economic, other -important categories are wrongs. Not much imagination is required 
religious, cultural’ and domestic. Diverse to’picture tle chaos that would result from 
assdciations develop’in a society for the satis- the totality `of the assertions of - individual 
faction of these wants. Yet none of these wills. 
different groups-possess any binding force in” " „Sovereignty being, thus e a sonia neces- 
relation to their members, whose member- ‘sity, the next- question is: where should it 
ship is purely .voluntary. But the State, residé? 
which also is a human association, is dis- According *o Blackstone, the natural 
tinguished from other human associations by -foundations of ‘sovereignty are three: wis- 
its possession of: tke coercive authority bind- doin, goodness and power—wisdom to discern 
ing upon .all Kuman a who “are its the real interesi of tbe community; good- 
-ness to endeavour always to pursue “that réal 

Why should the State ‘be vested with interest; and strength or power to carry: this 
such supreme authority wher other human knowledge ‘and mtention into action. These, 
associgtiong are not? Here, again; enlighten- to him, are the requisites that aight .to -De 
-ed self-interest supplies the answer. If the found m. every. well constituted frame of 





i x - š ' 
° a ~ 
r a `. 


O PHE SEAT OF 


Government, and the supreme. authority, in 
which scvereignty resides, is placed in those 
hands in which, according to the opinion, of 
the founders of the respective States, either 
expressly: given or- collected from their tacit 
ipprobation—these three requisites are the 
ost likely to be, found.. ` 








pohtical thinkers of old, the government or 
the organ through which the supreme will of 
the State finds expression and fulfilment, can 
assume arg well known—namely, demo- 
cracy, in which the sovereign power i# lodged 
sh an aggregate assembly, consistyng of all 
the free members of a community; aris- 
tocracy, or the rule of a few select members; 
and monarchy, or a government where the 
‘soveréign power is placed in the hands of a 
single persons ` _ ' es 
. What form a State actually takes is 
dependent upon its historical traditions. This 
is not the occasion to trace the historical 
“evolution of. even a single important State 
of to-day. But it would suffice here’ to note 
that the major part of the world of to-day 
has gone democratic. For, in spite of the 
imperfections natural to government by popu- 
lar assemblies, which, it has been sald, are 
“ foolish in their ‘contrivance and weak in 
their exeċution,” democracy aims at the 
_ maximum satisfaction of human- fants and 
frames all its laws+-the expressions of its 
will—to.that end. It is énevitably slower in 
action than the alternative system of govern- 


ment, namely, dictatorship, because. the . 
variety of wills it has tó meet is much greater. 


than «what faces the dictator, ‘ind it is for 
the very same reason ‘preferable to the other 
system—tfor ils seeking to reconcile the 
variety of interests as far as possible without 
imposing a forced solution which takes ~- no 
account of the peculiarities gÍ the _ interests 
but seeks to grind them down into one set 


pattern—an utte impossibility so long as- 


man remains a thinking animal and is not 
turned into a robot. Tas g 

¿Nazi Germany supplies a striking modern 
illustration of how historical traditions have 
an nresistigle influence upon the form a 
State assumes. Traditional German ` philo- 


The three forms which, according to. 
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sophical thought, largely mfluenced by the 
philosophy of Hegel, preached the supremacy 
of the State and defined law ds the will of 
the Stats. But side by side with this con- 
cept of the State, there’ruled another con- 
cept of the people, the Volk. This had its 
advocate ın the Historical School led by 
Savigny, who taught that every people had 
its characteristic national spirit, its Volk- 
geist, that the laws and institutions of each 
people reflect, or should reflect, its character- 
istic spirit’ and that the ultimate basis and 
justification for the validity of any law should 
be found in its concordance with the spirit 
of the people whose law it is. ° 

~ ¿The “Nazis, after their assumption ol 
power in 1933, took up and developed this 
idea, of the people. Accorging to them, how- 
ever, a people must be a racially pure people 


`—an “‘ Aryan ’’ people. 


` In súch a state the seat of sovereignty is 
In the people, all thinking and willing the 
same thing under the guidance and inspira- 
tion of ther Leader or Fuehrer. A leading 
exponent of Nazi -legal thought summed up 
the legal position thus: ‘‘ From the legal 
point of view the Leader and Chancellor of 
the Reich cannot be conceived as an.organ of 
the State. His position is rooted’ in the 
People and the Movement......... The Leader 
is not a holder of power set over agaist the 
people. He calls the people forth. He per- 
‘suades them and himself goes before them in 
the execution of the act.” : 

As s theory the propositiop is attractive; 
¿but its practical application led, within thé 
Nazi State, to the bloodbath of 1954 in 
which Rohm and other Nazi leaders were 
liquidated for their revolt against the Leader 
and outside the Reich, it led to the global 
war whose ashes are not yet cold. The 
world will not certainly lıke to see repeated 
the .costly pranks of political lunacy.® 


_ We have so far. discyssed sovereignty wm 
‘its internal aspect; in its operation on the 
relationship between the State and its sub- 
jects. Its external aspect, that ıs to say, its 
appheation-in the field of relations between 
State and State, now requires consideration. 


For political thought- cannot afford to divorce 


o 
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itself from the everyday ` world of actual 
politics and existing political institutions. If 
the global war has impressed upon the 
human mind a single political idea more 
firmly than any other, itis the fact of world 
interdependencé as against the historical 
accident of separata existence of States. 

` The principle of internal, sovereignty, if 
followed with rigid logic outside the sphere 


of relationshjps within the State, would:lead- 


to this position that the State is the final 
authority to yadge of the propriety or other- 
wise of its relationship with sister States— 
that the only way-to bind a State against its 
will is by war and that the ultimate arbiter 
-is victory in the field. 
The’ price that mankind has had to pay 
for such an arbiframent on two occasions 
within twenty years has left to the weary 
world nothing but unprecedented nfisery and 
destitution, recovery fromi which w a matter 
of years if not altogether impossible. ‘The 
‘sincerity of man’s desire for an organisation 
-~ which will prevent repetition of war is uñ- 
questionable but it is doubtful-1f his heart is 
adequately prepared for a radical change in 
the scheme ` of things that has “hitherto . 
prevailed, ` i 
: The need ‘of the hour i 18 & -world-state in 
which alone shall all ‘sovereignty reside. ` The 
great seer and- utopian, H: G. Wells, advo- 
‘cated the project for:such a State after the 
Great War of 1914-1918 ‘in these: startling 
words : ““ This is a ‘proposal to over-ride the 
sovereignty. of the-King: Emperor; -itis a 
proposal -to -over-ride the: constitution of the. 
United - States of - America; it is a proposal 
to make France. and Italy -provinces- in a 
great State. It-is, I believe, -technically a 
treason -and a serious contravention of -the 
D.O.R.À.” 

The position- of the: world after the re- 


` cent Slobal war is worse than what it was in 


120,—thanks to the almost perfected -excel- 
lence of modern, death-dealing~ weapons. Yet 
what the „leading nations of - the world: are 
prepared for ıs a mere substitute for the old ` 
League -of Nations—the U. N. O., based 
essentially on the old sovereignty or sovereign 
ku of each nation. “It is too early to 
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predict whether the U. N. O. 
where the League of Nations -has miserably 
faled. Th much, however, is already 
clear that its Charter. hag not received the 
blessing of political- thinkers as a-constitutio 
of “greater promise than.the League Covenant 
It has not been heralded’ as. a turning poin 
in the history of the development of inter 
national law. On the contrary; a critica 
examination of the ‘‘ enforcement’ articles "’ 

ofthe -Charter- inevitably. leads -to the .con- 
clusion that -the success of *the 
‘Nations is wholly . dependent’. upon 


continuusg agreement of the Great -Powers. gb 


‘The confession of the British Foreign: Office ` 
on this point is quite ċandid : + “ The suc- 
‘cessful working of the. ` United: Nations © 
depends on the'preservation of the ‘unanimity - 


„of the Great Powers ; not of-cdurse on all the- 


details of policy, but on its broad principles. 
If this- unanimity is seriously. undermined 
‘no provision of the Charter is hkely. to be 
of much aval. 
Dr. Kelsen sums up the situation nicely 
-thus : 
tion cannot work ; but from a political, point 
of view. the Organization 18 cope nen: as 
long as tlie Great-Powers agree. 

The violent pangs that vitrni the 
birth of the United Nations Assembly ' in 
London -in January, 1946, and much: that 


-has happened. -since, including the delibera- _ 


‘tions of -the Security Council on the. Kashmir 
issue, compel the *painful realization that 
while the world has -taken up, a8 a-cry of 
hope, Lord ` Cecil’s slogan which he. put 
forward. at the formal winding up of. Te 
League at- Geneva — ‘“The League is -deat ; 

long .live the United Nátions,” >the mano- 


euvrings- for power - -behind the screen which - 


darkened international: relations in the. days. 
of the-Leagye bave already -gained admission 
into the edifice of the U.- A O. 28 

~ The “United Nations’s:is far from being 
the super-state of the Wellsian conception. 
National sovereignty has to be eschewed if 
a-war-less ‘world is really- the goal. Le us 
live in undying hope, for the world has of 
recent: years seen many Utopias umed. “into 
reality. ` 


will “succeed | 


“< Without unanimity the Organiza- . 
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_ Freedom from fear is an ‘important con- 
stituent tha, goes to make political freedom 


Préal and abiding.in the life of a nation. ts 
` inclusion in the list of ' 


‘Four | Frpeédoms,”’ 

of the late President Roosevelt of „America 
cannot be explamed m any other way. Un- 
fortunately for ourselves, -although we | are 
now among the free nations of the world, we 
have hot yet got that “ freedom to’ be free u 
in our movements, in our thoughts and as- 
pirations, even in the context of our daly 
life. A‘nation’s freedom-is indivisible. We 
cannot: speak of- freedom for 8 portion only, 


while the rest would-rot in slavery and bond-. 


age: That, however, is the situation m the 
country to- day. “The ‘minorities in both the 
‘States’ in this great and ancient land are 
anything but free ; :-they live. in" constant 
dread: of the majority. That is hardly -. the 
a of freedom we: aE a : 


AOA No. L > 

Mr. Churchill’s kinsmen seem. to have 

` given us “freedom with vengeance: Lord 
Mountbatten’s scheme. has miscarried. Indian 
leaders agreed to partition the country «on 
the solernn assurance that partition would 
avoid: further bloodshed. But that has not 
been possible in practice. . The only ground 
trotted out before ‘the- nation ‘in favour of di- 
vision was that it would ‘dhmire peaceful 
transfer of power and peaceful conditions: in 
‘the country. _ It #ppealed to the nation, bẹ- 
. cause it was thought that partition was, the 
best cure -for quarrels among brothers. - 
moral basis of such ‘partition however has éol- 
lapsed since-quarrels still continue with un- 
abated fury@ even. -though the country. -is 


_ ciling thé ‘existing irreconcilable 
jn -society. 


The - 


divided. Doa it not follaw, therefore, that 
partitiop should be declared null and void? 
Should not the country be re-united again as 
before, as the experiment launched with so 
much confidence and so much gusto has 
miserably failed of its purpose? It is only 
meet and proper that we should agree to 
change the prescription when the medicine 
suggested proves inefficacious. The position 
as it is -day is*a triumph for reactionaries 
both here and abroad, notably for Mr. 
Churchill; sf is a defeat both for the Con- 
gress and the Attlee Government. It is 
ime that the situation is reversed, and In- 
dependent India becomes re-united again to 
ensure peace and prosperity to all concerned. 
To recommend ‘re-union, -however, does not 
necessarily mean a reversion to the status 
quo. What I mean is establishment of an 
Indo-Pakistan . Federation. Federal Gov- . 
ernment has’ the remarkable virtue of recon- 
elements 
It will combine the advantages 
of national unity with those of ‘ religious ’ 

patriotism very much in evidence now. For 


" constitution based on federal principles can 


alone furnish ‘‘ the means of maintaining*an 
equilibrium between the centrifugal and cen- 
tripetal forces in a state of widely different 
tendencies.” > And federation seems to be 
the goal of all political experiments. conform- 
ing as-it does to the nature and impulse of 
man, which seeks both to unite with and to 
separate from his fellow e š; in a common 
endeavour. 

“Talking of federation now and before the 
advent of Pakistan, of course, makes some 
difference. Now the units for the federa- 
tion L Bi should be all those that to-day 
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constitute both the Dominions. THE there ‘is 
to be an all-round federation we see no reason 
why East Bengal should be. re-united with 
“West Bengal, and East Punjab 
West. Let them rémain distinct and Separ- 
ate umts of the Federation. 
turb the existing arrangement as little as 
_ possible. Only a common name should be 
devised. This country which is the land of 
both Hindug and Muslims, Parsees, Chris- 
_tiang and Sikhs should be named, not Hin- 
dusthan, nor Pakistan which smacks,of reli- 
gious isolationism, but Bharatbarsha with 
which there are so many noble historical ass0- 
ciations in which all the countrymen take 
equal pride. The Federation of my contem- 
plation should therefore be accordingly chris- 
tened ‘ Bharatbar8ha.’ The Hindus -and 
Muslims are asked to be one, as the cry of 
Hindu Muslim Ek Ho signtfies, añd about 
which there ig little doubt or demur on either 
side; but how càn they unite in a divided 
India? That is all the more reason why Hin- 
dusthan and Pakistan should be absorbed into 
one Bharatbarsha to seek its pride of -place 
in the Comity: of Nations. There should, 
however, be no loose talk about annexation 
or reconquest. Tere should be ` voluntary 
liquidation and subsequent amalgamation, a 
kind of ` re-union which- we all seek. Let 
these: two ‘ stans ’ ‘lose themselves in order 
to find themselves in a context latger and 
ríobleř, more humane and more sublime: 
ALTERNATIVE No. TI, 
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° But this perhaps may turn out to be mere 
wishful thinking,, judging from the present in- 
dications. - Failing this, I suggest that por- 
tions of territories in partitioned Bengal and 
the Punjab having predominantly Muslim or 
non-Muslim population should be constituted 
into separate administrative units, given local 
autonomy and regarded by common consent 
as forming parts of Pakistan’or the Indian 
Union, according to the’ religious composition 
of: the population of the areas so demarcated. 
This point has: been further elaborated in my 
Article in last year’s Amrita ` Bazar Puja 
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with, the’ 
We should dis- 


communal majori 


Number, which the readers may profitably ` 
consult. 


In urging the icai for this arrange- 
ment I have been guided by considerations 
more urgent and pressing than the questio 
of territorial contiguity alone. From one’ 
knowledge of administration of the Frenc 
possessions im India, lke Pondicherry o 
Chandernagore, or- Portuguese possession 
like Goa, Daman or Due, one may be con 
vinced that geographical contiguity is not in 
dispensable for effective admirmistration o 
areas éven though widely scattered, provided 
the popwlation concerned attains thereby. a 
dégree af homogeneity, does not suffer from 
a sense of wounded vanity, and does not con- 
tain any mutually exclusive and hostile ele- 
mentis in its composition.. It, however, 
needs emphasising that in -considering the ` 
merits of this proposal one must not sit in 
judgment to view it in the light of ideal con- 
ditions; for this scheme never pretends to 
be an‘ideal ome. What one has to bear in 
mind is that its rejection ‘means acceptance 
of the existing arrangement as' provided in 
the Radcliffe Award. The critics must 












‘answer one question—whether my scheme is 


an improvement upon the Radcliffe Award— 
and I may assume it for certain that- the 
answer must invariably be in the affirmative. 
Pakistan was decided upon to get rid of the 
rule; partition of the 
provinces was also glecreed on the same prin- - 
ciple. Carried to its logical extreme that 


. principle must also work for the elimination, 


at least minémisation, of the communal mi-' 
norities in both thes States of Hast Bengal 
and West Bengal, The pockets proposed to 
be created subject to certain , safeguards re- 
garding the safety of the States fully answer 
the requirements of the ‘situation, and will 
have the further advantage of securing the 
cultural autonomy of the communities in 
their Tespeotive zones, not being exposed to 
‘foreign ' influence. It should be remem- 
bered that the minorities under the present 
dispensation are more liké prisoners of a dip- ` 
lomatic war than’ free men. T y. must not 
be abandoned to the tender mercies of the 
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‘ruling nation. They must not be forced 4 
change their citizenship. Freedom does not 
mean freedom for ‘the majorities alone m 
` both the: states; it 18 meant for minorities as 
well. ` z 
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Should both of these be found “unaccept- . 
able, I suggest there’ should- be exchange of 
population as the last resort. While plead- 
ing for population transfer, l am not obli- ` 
vious ‘to the fact that it smacks of an argu- 
ment of despair. But-so -was the partition 
itself, which was agreed upon by no means 
‘a8 @ matter of choice, but as of necessity 
forced upon -us-by conjunction of events. The 
minorities must have to be saved -by an 
means, and transplantation of population has 


to be undertaken by the réspective Govern- ` 


ments, cost--what may. They cry for help 
and succour to which the Governments must : 
-adequately--and -promptly - gespond. ` They 
-must not be left -to - chances; nor should 
Governments-wait till the problem is thinned 
‘out by -bloodshed and conversion, and forced 
marriages, ag occurred elsewhere. The -Gov- 
-ernment of India has already. undertaken po- 
-pulation transfers. in respect.of territories in 
West . Pakistan.. Governments’. „reluctance 
-to undertake exchange. of population i in East- 
ern Pakistan is, of jcourse,. understandable 
—perhaps overawed by the magnitude. of the 
-task to be. undertaken. ‘But can it shirk the 
responsibility. in the matter, 


peoples’ desire to migrate. What is neces- 
sary is just to avoid haphazard movement to 
prevent industrial and general dislocation in 
the country and suffering to the people them- 
selves. - Planned and : properly executed 
schemes launched under G8vernmeént  aus- 
-pices will smoothen the vexed problem and 
make for peace ahd orderly Government pos- 
sible in both the States. 

‘In one of his recent. addresses on the 
subject of Exchange of Population, “Pandit 
Nehru ‘saig ‘‘ Obviously, if the transfer of 
-population had ‘extended to the rest of India 
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and remain: 
callous? Its task will be madq easier by the- 
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it. will Desi not only 8 terrific problem but 
& problem almost impossible to deal with. 
We have no desire -to spread.this all over 
Inda’? This attitude of the Government 
of India.is not what%t should be. Lor 
agreeing to exchange. of population as a 
matter of policy in respect ot territories like 
N.W.F.P., West Punjab, Sind and Balu- 
chistan, and leaving minorities m the rest 
òf territories in both the states to chances 
of survival, ıs anything but apposite. Thuis 
wil practically secure homogeneity of popu- 
lation” for Pakistan ‘and thereby give ıt 
strength, while leave India to grapple with a 
-heterogeneous population: dominated by very — 
„many quislings, and thus lead to a weaken- 
ing of the administrative structure, and un- 
dermine the very basis ef a nein: state 
as it should be. 


if éxchange of population is to be ac- 
cepted, as a policy it must be accepted whole- 
-sale.- And it should never be left to be 
-not only dislocation of the Cana a G hfe, 
but a-cemplete demoralisation of the popu- 
lation, of the respective states involved. I 
am entirely in agreement with Mr. Jinnah, 
-when -he says: <‘ If the ultimate solution of 
the minority problem is to be mass exchange 
of population, let it be taken up at Govern- 
-mental level and should not. be left to be 
„sorted pat by blood-thirsty elements.’’ If pro- 
‘tection, and not elimination ‘of the minori- 
ties is ‘the ‘object kept in view, then neither 
Governments can afford to be callous about 
‘the manner in which exchange is to aad 
place. 


A -word of inon seems necessary in 
-this connection against s general confusion: 
It is believed that once the Muslims are 
taken -out of the Indian Union it becomes a 
Hindu State. This ignores the face that 
India is & land not only of Hindus and 
‘Muslims but also of tho8e like the Chris- 
tibns, Parsees, Sikhs and ‘others. ‘To call 
‘it a Hindu stgte in the event of Muslim 
withdrawal is pure nonsense. She can con- 
tinue to be a secular state even without the 
Muglims. This fact needs emphasising in 


o 
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ylew of the talks for evacuation now being 
. proposed. 7 

' Of ;course, . nobody, far less the. Congress 
‘seriously ` wants, the Muslims to leave India. 
But if non-Moslemg cannot find a place in 
Pakistan, certainly these latter have to-be 
accommodated in India, which she can hard- 
‘ly do unless, the Muslims vacate tó .shift for 
themselves in the places left by the evacuees 
„from Pakistan. 
` deal, and no othey arrangement.in the pre- 
sent context seems possible. | 
. . Mr..Jinnah has ‘one. advantage. - 
be: quite inconsistent, -yet is taken -serjously. 
‘In. a Press statement, dated the -25th Nov- 
ember, 1946, - from- - Karachi, - Mr-_ Jinnah 
suggested that ':* the afithorities, both-central - 
-and provincial,-sheuld -take up- immediately ` ° 
the question. of exchange of- population to 
-avoid,-the brutal slaughter ein varius parts -! 
` of the country of small. minorities. Þy.. over- . 
-whelming majorities.” But now he asks the = 


_ Muslims. to bold on. to. their posts in: India, 


and warps. the India. Government that Ph- ` 
 kistan -will not be ‘.@ mere spectator sof their | 
suffering... , What: does he -mean. really? He 
is still harping on. the. same two-nation 
theory, If that ise so, what right have the 
Muslims or any other nation for that matter 
-to live. in. a foreign territory: . like: Indis as 
foreigners, yet ‘demanditg ‘all. political rights 
thet:properly belong. only. to nationals of the 
staté?: ‘He has. got a separate state for the 
Muslims; -yet he: wants :Muslims to stay on 
in -Indis as’ wationals: of. Pakistan: Is:-this 


-stand.tenable, in:-Initernational Law?'- The- 


, Quaid-e-Azam should know that he cannot 
eat the cake and have it too.. What is im- 
-portant to remember is that unless the Mus- 


Jim League; leaders denounce and renounce’ 


ir ty Muslims as. such 
can eve no’ place in Toda as a matter. of 
right. .And nd. amount of ‘Direct Action ’ 
can alter this-common-sense: view of -the situ- 
‘ation.: And as -there is ‘little chance of such 
_ repudiation, exchange | of - population be- 
-COmeS a problem of- practical politics.- 
While advocating adoption of such a 
“drastic ` step .1- at tae aware - of the 


` 


*° 


. This is.a purely. economic _ 


“Se can’! 
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difficulties that this will involye. ` 


not separate from us. ‘lo ask them to quit- 
becomes a sentimental absurdity. But 

cannot be helped. With a heavy heart wi 
ask them to leave us. Moreover, there i 
one advantage. The exchange of populatio 
is only: temporary expedient. Palistan 

just a costly experiment which can ‘thrive ani 
prosper on the ignorance of the multitude ol 
the Moslims. ‘The moment , nationalism 
dawns on them they will ‘begin ° -to feel a 
géneral yearning. - -for re-umon with the 
‘motherland.- As nationalism dies hard, the 
„I nationalist Muslims ‘alone can awaken the 
masses to the reality of ‘the situation, educate 


wo å e â sree Y 


x y — — * 


Viewed in this ight we. can get. over 
“both to quit and to agree to the quittal. Why 
-worry at all? We meet to part, and “aad to. 
meet again. 


- Certain clatises ‘should, however, bë in- 
-corporated in thé Indian Constitution for in- 
-clusion of -those eminent. Muslims im the 
-body-politic of -the state—who ‘have proved 
‘by their service. and sacrifice to be assets for 
“any- civilised nation,. Those lone. may be 
‘naturalised citizens- of. India, who should be 
eligible for all posts, including those of -Presi- 
“dent and Viae-President of the. Union; which 
in’ similar cases even the constitution, of ‘the 
U.S.A. is not liberal enough to provide for... 
‘Thosé,- however, who love like frogs in the 
-Well to purste- án isolationist’ career should 
:be ‘allowed to do -so until they of-their own 
-Gorhe to realise the folly of such a procédure 


‘in these ‘days ` of ~ International ` interdepend- - `` 


-ence. Time is fast moving which will bring © 
about a general awakening‘ and -a realisation 
hat every nationality has to be coterminous- 
-with ‘all humanity; That indeed is the* day 
‘which will: signalise - the ‘doom gf “-a -state . 
-withiti-a state,’ and poalesce - ; Ante: er, 


ae s 


-the co Ane n s that now blurs our vision ` 


- F: 
Moreover, =’ 
there 1s ‘the’ question ' of the Nationalst / 
Muslims whom ever suffering in jail sqa 


Was a: 


ALTERNATIVES TO ANNIHILATION : 


great family of nations represented im he 
‘ Parliament of Man’ and organised into the 
‘ Federation of the Werld. Indeed, a State 















bound ‘to wither away in the light of .ad- 
ancing political consciousness among the 
uslim masses. There has been greater em- 
hasis now-a-days on importance of interde- 
pendence than independence which, while 
ecessary for ensyrmg individual fulfilment, 

best secure its purpose by international 
co-operation? and seldom in isolation., Man's 
wants to-day are more international than 
local. One great achievement of modern 
science is its success in annihilatinge distance 
and thereby reducing the size and changing 
the shape of the world: An American is no 
longer a foreigner to an Indian, or a French- 
man to a Chinese. “They are all next-door 
neighbours. And a neighbour's needs and 
requirements, both ecénomic and political, are 
not without their impact upon the contents 


and contour of my own. This aspect of in-. 


ter-relation ın human wants, although it has 
escaped notice. till lately, should be brought 
to the fore and given proper appreciation. 
Three-fourths of world’s troubles including 
those near home, are due to our ignorance of 
the real nature of those problems which can 
by no means be worked : out in e isolation 
without requiring international collective co- 
operation. The problem which the modern 
world hasto face is noteone of. elimination 
of this internationalisation: of human wants, 
but their proper co-ordination to the satis- 
faction of everybody. It is imfortant to re- 
member that in the present setting of the 
civilised world poverty anywhere is a sure 


within a State is ẹ political anachronism and - 


+ 
; . 
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` 


danger to prosperity everywhere. Your 


‘riches are no longer beyond the reach of the 


common man. ‘There ig imdeed no special 
problem for Pakistan, ngne-for Hindusthan; 
all are world problems, and have to be solved 
on a world basis. Viewed in this context 
Pakistan appears to be an unnecessary intru- 
sion in the way. of political fulfilment of the 
destiny of man. That 1s exactly why the 
great majority of true Musealmans are 
against t. Even amore the Mushm 
Leaguers there has beep of late a large de- 
flection from the League pohcy. There are” 
symptoms of a healthy growth*eeverywhere, 
which will ultimately lead to the ‘develop- 
ment of a world mentality, a world conscious- 
ness, and a sense of one-ness with all 
humanity. ` I 

Despite many fissiparous taaa m- 
tending to baulk the process ‘and determin- 
ed to cruise a lone career, there are hopeful 
unmistakable signs of progress towards that 
great fulfilment which no amount of pohti- 
cal “manoeuvring or’ diplomatic jugglery can 
either delay, destroy or TE -The in- 
evitable is bound to happen. 

It is time that we should move with the 
time’ spirit. It is important to realise that 
Division or Partition has left the communal 
minorities ` problem. unsolved and that with 
its proper solution.is bound up not only both 
the Dominions’ progress but survival. . The 

° poison tree ’ left’ to itself may one day torn 
out to be à veritable menace to - civilisation 


„and engulf the’ whole world. - fé is necessary 


‘to-nip the- evil in ie pes if coo is, to 
be saved. - 


€ 
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DRAFT CONSTITUTION OF INDIA * 


BY 


Sm B. L. Mrrrer, K.C.8.1., M.A, BIL., BARRISTER-AT-LAW _ 


The British Parliament passed the 
Indian Independence Act on the 18th July, 
1947. By it, India was set up as an inde- 
pendent dominion, as from the 15th August, 
1947. Freed from*the authority of Great 
Britain, India became a sovereign eInter- 
national Person. She acquired external in- 
dependence with regard to the liberty of 
action, outside her borders, in the intercourse 
with other States. She also acquired inter- 
nal independence with regard to the liberty 
of action inside het borders. Her authority 
over all persons and things within her terri- 
tory, and also over her ‘titizens” abroad, 
became supreme. As a Dominion, she con- 
tinued to owe allegiance to King George VI, 
but the allegiance became nominal. The 
words *‘ Emperor of India,” were omitted 
from the Royal Title and the authority of 
British Parliament over India was com- 
pletely withdrawn... Her own legislatures 
were fully invested with power to make laws 
for the Dominion, including laws having 
extra-territorial operation. The Governor- 
General's power to assent to the laws of the 
Indian legislature continued, but hig power 
of veto was abolished. 


9. It should be noted that* although 
India was cre&ted a Dominion, the Statute 
of Westminster does not apply to her. It 
applies to the Dominon of Canada, the 
Commonwealth of Australia, the Dominion 
of New Zealand, the Union of South Africa, 
the Irish Free State and Newfoundland only. 


3. In her new status, India had to 
have & Constitution. The British Parlia- 
ment could no longer legislate for her. In 
the circumstances, the Indian Constituent 
Assembly was charged with the task of fram- 
ing the Constitution. For the transitional 


° 
* Qpeech delivered at the Legal Conference under 
. April, 1948, 


period, t.e., between the 15th August, 1947, 
till the new Constitution came into operation, | 
the Government of India Act of 1936, was 
adapted to the changed status; and that ig 
the Constitution which is in operation now. 


4, „The -Constituent Assembly appoint- 
ed a Drafting Committee and gave it instruc- 
tions, frorñ time to time, by means of Reso- 
lutions, as to the scheme and broad prin- 
ciples of the new Constitution. That com- 
mittee has produced a Draft. This Draft 
will be considered by the Constituent 
Assembly, in its October session, when the 
Constitution of India will be finally settled. 
In this article, the main features . of thg 
Draft are explained. 


5. It maf be generally remarked that . 
the Draft has embodied advanced doctrines 
of democratic government, including adult 
suffrage, abolition of titles, equality of sexes, 
freedom of thought and expression, ete. The 
preamble runs as follows :—' 

“ We, the people pf India, having solemn- 

ly resolved to’ constitute India into a 

Sovereign Democratic Republic and to 
secure to all gitzens: Justice, social, 
economic and ə political ; | Liberty of 
thought, expression, ‘belief, faith and. 
worship; Equality of status and of oppor- 
tunity; amd to. promote among them all 

Fraternity assuring the dignity of the 

individual and the unity of the Nation; 

in our Constituent Assembly, do here- 
by adopt, enact and give to ourselves 
this Constitution.” 


6. It may be interesting, in this con- 
nection to refer to. the preamble to the 
American Constitution. It runs as follows :— 


‘We the people of the United States, in 
order to formi a more ‘perfect union, 


the auspices of the U. L. College Uniongheld on 17th 
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establish justice, insure ‘domestic tran- 
quillity, provide for the common defence, 
promote the general welfare, and secure 
the blessings of liberty to ourselves and 
our posterity, do ordain and establish 
this constitution for the United Btates 
of- America.” : 
Both the preambles recognize that 
sovereignty resides in the people and that 


government is to be carried on according “to 
the peoples’, will. ' 


7. The Indian Draft has added ‘Justice 


to the French battle-cry of Libertp, Equali-. 


ty and Fraternity. The scheme of the Draft 
is modelled on the Government of India Act 
of 1935. The Federal structure is taken 
from America and the Parliamentary and 
Cabinet system from England. | 


8. “ Sovereign Democratic Republic ” 
—" Sovereign ” means independent of any 
earthly authority. “ Democratic Repub- 
he ’’ means a state in which the government 
is carried on by the people or its elected re- 
presentatives.. It excludes monarchial or 
dynastic rule. l 
Í 9. Under the Draft, India is to be a 
Union of States. Her territory shall- com- 
prise what -was India before the partition 
mings Pakistan, and the. acceding Indian 
States: This aggregation will have to be re- 
arranged and new boundaries demarcated. 
The map of India will nged re-drawing. The 
structure of the Constitution will be federal 
in character and the units of the Federation 
will be called ‘‘ States.” The essential 
characteristic of a Federal Constitution is the 
distribution of powers between a Central 
“Government and the component units. They 
are, however, all independent of one another; 
and éach is sovereign within the ambit of its 
own powers. They are co-otdinate Govern- 
ments. Neither the executive nor the legis- 
lative authority of any can encroach on such 
authority of the others. In case of dispute, 
an’ independent Federal Court shall act as 
the-interpreter of the scheme of distribution 
of powers. Generally speaking, the basis of 
division is #hat powers of national import- 
ance and matters in respect of which 8 uni- 


~ 


ture. 


37 
form authority throughout the Union is de- 
sirable are committed to the Central Govern- 
ment, while matters of provincial or local 
concern are ġiven to the constituent units. 
In'a few matters, the Centre and the Units 
have -concurrent powers. . 


10. The Federal structure in the Draft 
follows the American model and stands on 
the three legs—the Legislature, the Execu- 
tive and the Judiciary, both in the Central 
and -the State Governments. The Legisla- 
ture makes the laws, the Executive carries 
them out and the Judiciary interprets them. 


11. Under the Draft, the Executive 


. power of the Union is vested in the Presi- 


dent of India, who will be elected by the 
members of an electoral college consisting of 
the members of the Central Legislature and 
the elected members of the State Legisla- 
tures. He will old office for five years. 
There will be a Vice-President who will be 
elected by the members of the Central Legis- 
lature and will hold office, also, for five years. 
A Council of Ministers, with the Prime 
Minister*at the head, will aid and advise the 
President in the exercise of his functions. 
The Prime Ministér will be appointed by 
the President and the other Ministers will 
be appointed by the President on the advice 
of the Prime Minister. The Council will be 
collectively responsible to the House of the 
People, #e., the lower House of the Indian 
Parliament representing the people. This 
follows ‘the British Cabinet system which 
is different from the Americanesystem, under 
which the Ministers ‘are responsible to the 
President and independent of the Legla- 
All executive action . of the Govern- 
ment will be expressed to be taken in the 
name of the President. ` . 


12. «With regard to the States, the 
Draft has made two alternative sugggstions 
about the- head-of the Executive, who is to 
be a Governor: first, that the Governor is 
to be elected; and secondly; that the Presi- 
dent shall appoint the Governor out of a 
panel of four cAindidates to be elected by the 
State- Legislature. As in the Central 
Government, there shall be a Council’ of 
Ministers, with the Chief Minister at the 
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- head, to aid and advise the Governor in the 
exercise of his functions. All ministers are 
to be appointed by the Governor. All exe- 
cutive action of the Government of a State 
shall be expressed t8 be taken in the name 
of the Governor. 


13. The Draft provides for the appoint- 
ment of an Attorney-General-for the Central 
Government, to be appointed by the Presi- 
dent, and fox an Advocate-General for each 
` State, to be appofnted by the Governor ‘of 
the State. 4 í 


14. Legislature. The Central Legisla- 
ture ‘will be “styled ‘‘ Parliament ° and will 
consist of the President and two Houses, to 
be known respectively as the Council of 
States and the Hguse of the-People. The 
Council of States shall consist of two 
hundred and fifty members of whom fifteen 
members ‘shall be nominated by the Presi- 
dent and the remainder .shall be represen- 
tatives of the States. The provision for no- 
mination is inténded to, secure the co-opera- 
tion of experts in (a) literature, art, science 
and education; (b) agriculture, fisheries and 
allied ‘subjects; (c) engineering and archi- 
tecture and (d) public admihistration and 
social services. The House of the People 
shall consist of not more, than five hundred 
representatives of the people of the terri- 
tories of the States, directly chosen by the 
voters. The constituencies are to Be so de- 
termined as to ensure that there shall not 
be less than one representative for every 
750,000 of the*population and not more than 
one representative for every. 500,000 of the 
population. Election to the House of the 
People shall be on the basis of adult suf- 
frage, that is to say, every citizen, male or 
female, who is not less than twenty-one 
years of .age, shall be entitled to be register- 
ed as æ voter at such elections. 


15. The. Vice President of India shall 
be ex-officio Chairman of the Council of 
States. :-The Council shall- choose: one’ of its 
- members--to-be Deputy : Ghairman. ‘The 
House’ of the People shall cheose two mem- 
bers of the House to be respectively, 
Speaker and Deputy Speaker -thereof, 


` 
° 


t 


UNIVERSITY LAW COLLEGE MAGAZINE 


16. The Council of States shall not be. 


subject to dissolution, but one-third of the 


members thereof shall retire at the end of 
every second yéar. The life of the House 
of the People shall be five years. The Presi- 


- dent shall have power to summon, and pro- 


rogue the Houses and to dissolve the House 
of the People. Parliamentary business shall 
be transacted in Hindi or English. 


17. The President shall have power to 
promulgate Ordinances during the recess of 
Parhament. But, any such Ordinance shall 
be laid*before both Houses of Parliament 
and shallecease to operate at the expiration 
of six weeks from the re-asserabling of Par- 
liament. The Houses of Parliament shall 
be summoned to meet twice at least in every 
year; and six months shall not intervene 
between two sessions. . p 


18. State Legislature. For every State 
there will be a Legislature which shall con- 
sist of the Governor, and, two Houses in 
some States, awd, one House in other States. 
Where there are two Houses, one shall be 
known as the Legislative Council and the 
other as the Legislative Assembly. Where 
there is only one House, it shall be known 
as the Legislative Assembly. The Legisla- 
tive Assembly of each State shall be com- 
posed of members.chosen by direct election, 
on the basis of adult suffrage. There shall 
be one representative for every lakh of the 
population, providel that the total number 
of members shall, in, no case, be more than 
three hundred or less than sixty. 


19. The*total number of members ina 
Legislative Council shall not exceed twenty- 


five per cent. of the total number of mem- ~ 


bers’ in the Legislative Assembly of that 
State. One-half shall be chosen from panels 


of qandidates ‘representing Universities and ` 


special interests like literature, science, engi- 
neering, public -adminstrafion, etc. One- 
third shall be elected by the members of the 


Legislative Assembly and the remainder 


shall be nominated by the Governor. 


20. The life of a Legislative Assembly 
shall be five years., A Legislat@ge Council 


- 


; shall not be subject to dissolution, but one- 


f 
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(hind: of the members shall ae: -at- the ` 


éxpiration of ‘every third year. -The power 


of summoning, prorogation and dissolution 
is vested in the Governor. - 


.21. ` Every Legislative Assembly | shall 


choose two of its` members’ as- Speaker and - 


Deputy -Speakér, respectively, and every 
Legislative- Council ‘shall similarly. choose a 
Chairman and Deputy Chairman. . Every 
Minister and Advocate-General for a State 
shall’ have the right to take part in the pro- 
ceedings of the Legislature. No provision 
' has been made in the Draft for the language 
of a State Legislature. Hach Heuse will 
make: its own rule. ` 


92. The Judiciary —Very little change 
"has-been made from.the existing system. 
‘The Federal Court has been converted into 
a Supreme Court, which will take over the 
functions of the Judicial Committee of the 
Privy Council. In each State there. will be 
a High Court. An interesting -innovation 


is the power given to the Chie Justice-of the’ ~ 


Supreme Court. to-call up, in consultation 


with the Chief Justice ofa High Court, a` 
judge of the High Court to act as an ad ‘hoe’ 


judge of the Supreme Court for any specified 
period. Another innovation is the provision 
that. no. judge of a High Court may, on- re- 
tirement, plead- or act in. any coyrt- or be- 
ing. any- s i ana territory: of 


es 
™ = 


"98, Reference: mays $ now bs. ~madé* to 
` somë. special -features of:the “Draft Consti- 
“tition. One. is-the ‘recognition of what may 
. be called’ Human Rights. whicle have, in re- 


‘t Fundamental ‘Rights ’’. "and: include - inter 


ü alia, equality in -matters ‘of ‘public. employ-. 
ment, abolition’ of -titles ‘and untouchability; 


protection . of life and persorfil liberty; free- 


-dom of speech -and conscience, equality “be-“ 
ee citizen. . 


-“fore law, freedom to trade ` throughout ‘the 
. territory of India; prohibition òf traffic in 


human beings- and enforced -labour, prohibi- `+: 


tior of the employment of children in mines 
and Saoi 2 ‘and freedom to profess, prac- 
tise and propagate religion. There are ex- 


pee bro ons for. the protection. of the cul- 


‘evoked international interest. < 
They -have been get out under the head of, 


39 
tural and educational rights of Minorities. 
It may be mentioned that since . the first 


world war, the question of Minorities has 


attracted much attention in, Europe, on the 


. ground that’ protection “of minority rights 


tends.to minimise the sources of war. 

the ‘constitutional field, such protection 
inspires confidence, promotes good-will and 

helps in welding different communities into 

& bation. 


94. “Tt has been aaid that a rapablicas 


‘form of Government Will provide and pre- 


serve the blessings of liberty to such an ex- 
tent only as its citizens may entitle them- 
‘selves by. the intelligent and loyal perform- 
ance of their civic duties. It is essential, 
‘therefore, that in a: witten constitution, 
‘* Citizenship ” should be defined. 


25. - There are two legal doctrines in 


the concept of çitizenship, known to lawyers 


as the jus soli gnd the jus sanguinis. The 
jus soli regards place, of birth as the control- 
ling factor, while the jus sanguinis, which is 
derived trom the law of Rome, puts the 
stress on parentage. France, Italy and 
other European countries, in which the legal 
system is based on Roman law, still hold 
‘parentage to-be the deciding factor. Hence, 
‘any. child wherever born;-if born of French 


‘parents, is deemed to be ‘a French citizen. 
`. England, on the contrary, holds to the jus 


soli and stresses place of birth, not parent- 
age. ` Any one born on British soil is claimed 


zas w .Britisher, no matter whit the nation- 
ality- of his ` parents. America recognizes 


both birth-place. and‘ parentage as alternative 
qualifications. Hence, any person, of what- 
‘ever parentage, born on American soil, and 
‘subject to the jurisdiction of the United 
States’ is an American citizen. So also, any 
‘person of American parentage, borne else- 
where than on American Pon, is an American 


asw s 


* = _ 


=- 96. -The definition given in the: Draft 
Constitution is “more complicated, as it not 
only comminglés the above two doctrines 
‘but: imports into it the- concepts of domicile 
and- PERY, of sexes. +- - 
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It runs as follows :— | 


““(a) Every person who or either of whose 
parents or any of whose grand-parents 
was born in the territory of India as, de- 
fined in this Constitution and who has 
not made his personal abode in any 
foreign State after the Ist April, 1947; 
and 

(b) Every person who or re of whose 
parents “or apy of whose grand-parents 
was born in India as defined in the 

- Government of ae Act, 1985°(as ori- 


+ 
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ginally enacted), or. in Burma, Ceylon or 
Malaya, and who has his domicile in 
the territory of India as defined in this 
Constitution.” 
Provisions regarding the acquisition and ter 
mination of citizenship have been left t 
future legislation. 


27. The Draft Constitution has dra 
upon many modern ‘Constitutions, more par 
ticularly the American and British Consti 
tutions and has availed of the frame-work o 
the Government of India Act of 1935. 
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LAW RELATING TO CHARITIES* 
pv ; I 
K. P. KHAITAN, BARRISTER-AT-LAW 


1. The law favours charity. No matter 
chow well the needs of country are served by 
its Government and by. enforcement of 
“rights, there is always room for charities to 
fill up the gaps and to add strength to the 
-beneficial- activities of the State: >In the 
widest sense, -charity is in the Trinity of 
universal existence. In a less wide sense, 
-human -sociesy abounds in acts of benevo- 
lence which are usually called charity. 
Charity flows in the living. stream of life and 
_therefore, ideas vary from land to land and 
age to age. In order to prevent abuse and 
uncertainty, the law has perforce to be tech- 
nical in laying down the meaning and scope 
of ‘‘gharity.’’ The legal privileges of chari- 
ty are so great that although the desire to 
‘admit within the,recognised fold is liberal, 
the boundaries are jealously guarded. Every 
word, every syllable may make all the -differ- 
-ence whether a gift or Pees is charitable 


* Speech dalivered at the -Legal Conference ener 
on 17th April, 1948. š ‘ 


or not. It is a ‘‘ charted . but dangerous 
sea, when a single timely word would have 
saved it from disaster.” (In re Strakosch, 
1948, 1 Ch. 37.) 

. 2. The- great upheaval that- has taken 


place in India, the unprecedented refugee 
situation’ and the “new life. created for us by 


' -history must give a new meaning- and pur- 


pose and variety to charity. Taxation may 
be regardede as exacted charity and the 


-heavier the burden of taxation the more the 


merit in voluntary charity. Our country is 
second to none in its traditions of charity, 
and therein lies the importance of the law 
relating to charities in India. ` 


-3. In England, the law relating to 
charities has given a geod occasion and 
scope for the display of judicial genius, but 
the attitude of Indian lawyers must be that 


in English law there is much‘ we haye to 


the auspices of the, U. L. Colle) Union held 
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learn and fauch ` we have to avoid. The 
reasons are ($ the English legal approach is 
somewhat narrowed by the obligation: to ob- 


serve the spirit and intendment of the pre- 
mble of-a very old Statute, vtz., the Statute . 
of Elizabeth (43 Bliz., Chapter 4) which 


supplies a catalogue explanation of charity; 


(ii) the law in England is subject to the legis-~ 


lative, policy of the land as a result of which 
various Statutes have been: - passed from 
time to time as suited the national mterests 
of England,and which are not necessarily or 
at all suitable in-a country like Inde. For 
instance the Acts of Uniformity of 1548 (2 & 
3 Edw. 6, c.l and 1559, (1 Eliz. c. 2) dealt a 
death -blow to many forms of relfgious be- 
quests’ which ın India would be considered 
laudable; (fii) the decisions often of the 
highest courts in England are not easy to re- 
concile, and in the circumstances, Courts in 
India, in. appropriate. cases; may. be disposed 
to'chalk out their own paths. 


4. A memorable judgmgnt was deli- 
vered early last year in the House of Lords 
by Lord Simonds in Williams’ Trustees vs. 
Inland Revenue Commissioners (1947) A.C. 
447.‘ The House of Lords may be. called a 
House of Dissents, but in this case all the 
Lords agreed with Lord Simonds’s masterly 
analysis of the law, in the brief’ space of 
abotit five pages. The case related “to a trust 
which was established with the objects of 
promoting Welsh. intéresfs in London by ‘ 
social’ intercourse. It .was held that the ob- 
jects were not charitable. ““ Let the com- 
„munity bè what ‘you will, lef the purpose 
be as beneficial as you like: here is no 
charity.” (page 458). 


Lord Simonds referred to ‘the “equally 
memorable judgment of the -House of Lords 


in Keren-Kayemeth Le Jisroel vs. Commis-- 


sioners of. Inland Revenu®, L.R. (1982) 
cA.C. 650 which dealt with an association for 
‘settling. Jews in *Palestine and . elsewhere. 
_ The objects and powers were. very laudable 
“but put the case outside the pale of “ charit- 
_ able purposes only.” | Š 

5. How two nations can. be olen as- 
under in tHeir conception of what should be 
legally recognised ae appears-in the very 

6—16 L. O. 
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interesting judgment of Jenkins J. In re 
Coats’ Trusts. Coats vs. Gilmour, L.R. 
(1948) 1 Ch. 1. It was a trust in favour 
of a priory consisting of a community of 
cloistered nuns, who devoted their lives to 
contemplation and self-sanctification within 
their convent and engaged in no exterior 
works. As might be expected, a strong 
clash took place between the English and 
the. Irish decisions on the subject. Equally 
as expected, the Irish Judges did not miss 
the opportunity to say what they thought 
about England e.g., e‘‘ Example is some- 
times better than precept, and the pattern 
of a self-sacrificing life may impress some 
more than an indifferent sermon.” ‘‘The Irish 
puble might find edification in cloistered 
lives devoted purely “to spiritual ends,” 

even though the English ‘public might not ” 
(page 18). ‘‘ The England of 1871 was not 


‘edified by sequestered piety, unaccompanied 


by civic’ works of mercy. Perhaps all clois- 
tered cenobites were regarded as eccentrics 
in, mid-Victorian England. Possibly they 
may be so regarded in England to-day ” 
(page 20). Jenkin’s J’s judgment is notice- 
able not merely for its valuable exposition of 
the law relating to religious charities but also 
for its good humour, and*the qualities which, 
make Hnglish judgments respected through: 
out the world. I now turn to a judgment of 
the House of Lords which is frankly revolu- 
tionary , and of the first class of importance 
going,” “as Viscount Simon said ‘‘ going 
as it does to the foundations of the P 
tion of one kind of charitable trust ’’ 
charities in favour `of animals. N Sonal 
Anti-vivisection Society vs. Inland Revenue 
Commissioners L.R. (1948) A:C. 81.- This 
case reveals- substantial divergence in judi- 


‘cial opiniorr and furnished another trrumph 


for Lord Simonds with whom the majority 
of the Lords agreed. Vegetarians and wor- 
shippers of animals in India may not be 
happy with the judgment, but the Lords car- 
tied the discussion to the high level of a 
battle between science and emotion. The 
judgment also drew pointed attention to the 


‘possibilities of éhe cypres doctrine which 1 


one of the most valuable and life-giving 
specifics Peer oes a charity once established 


` 
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not to die. This is one of Ga great privi- 
leges-of the charities of which I made men- 


tion at the outset. 
page 74: “ A purpose regarded ın one age as 


charitable may in arfdther be regarded differ-, 


ently. I cannot share the spprehension 
of the Master of the Rolls that great confu- 


` gion will. be caused if. the court declines to 


be bound by the beliefs and kmowledge of a 
past age in considéring whether a particular 
purpose is-to*day for the benefit of the com- 


-munity. , But if it is so, then I say that it 


is the lesser of two evils., There arè many 
charities in India which are said to be out 


of date and “even contrary to -public policy 


to be allowed -to continue. Recently, some 


‘reformer has drawn attention. to bequests 


or trusts for the feeding of dogs with bread 
and of ants with.sugar. It ‘seems there is 
every -likelihood that the ‘atom bomb of the 
judgment in (1948) A.C. 81 will soon’ burat 
somewhere. in India. -- 

6... Another recent judgment of general 
importance is that of Roxburgh J. In re 
Jones. ‘Williams vs. Rowlands (1948), 1 Ch. 


-7 67. ` Tn that case, the Learned J udge showed 


how - strict. the Court will-be in construing: 


conditions ` subsequent whereby a charitable 


. bequest duly constituted is liable to be de- 


feated in a particular” éventuality. The 
trustees’ of a will were directed to -purchase 

a sité for village hall and to convey the land 
t another-set of trustees for the purpose of 
their erecting thereon such- a hall within 
five years from the death of the testatrix. In 
default the -sife was to be sold. and the pro- 
ceeds made over to others. The Learned 
Jufge stretched the reasoning very ‘consi- 
derably in order to declare that the trust was 
still alive although -the hall was. not erected 


within time. 


7. Bequests or “trusts for national or 
international purposes are very common. A 
gift to “' my country England ” -has been 


- -held to be good and ın . Williams. Trustees 


case Lord Simonds said that it-is possible to 
justify such a-conclusion upon the ground 


that, where no purpose is defined, a charit-' 


able purpose is implicit in the context (459). 
But a bequest, for patriotic purposes is bad 


Lord. Sifnonds said on _ 


had a discretion to apply the funds for "poli- 
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because patriotism is s not necessarily- charit- i 
able. | 
> A- -fund created to strengthen bonds of 
unity between South Africa and Mother 
Country and'to appease racial feelings 
between the Dutch and English-speaking sec- 
tions of the South African community was 
held not to be charitable because the trustees 








tical purposés. The importance of. this de- 
cision to India with her South African 
problem and States and communal’ problems 
is obvigus. The learned Judge “pointed out 
that Improvements in transport. or communi- 
cations, or the organisation of international 
contests tn the athletic field are examples of 
objects which would not be charitable. These 
views: to some extent may need careful exa- 
mination in the light of Indian conditions 
and conception of “ charity.” 


8: Another matter of great. arm 
at present is the ` question of the promotion 
of emigration. e The.lines of distinction are. 
thin and there’ is’ an interesting discussion 
of -the law and the circumstances wher a 
gift for the promotion .of- emigration is valid 


‘and when it is not, in-Re-Tree, Idle os: The 


Corporation of Hastings (1945) 9 A.F .R. 65. 


-9. The: establishmént of a hostel for.. 
distinguished foreign visitors which was also . 
to serve Ñs a meeting place for scientists was ` 
held to'be not a valid- charitable object. -Re 
Corelli ‘decéased, -Watt and others vs. Bridges 
and others’ (1943) ° 2 A.E.R.- 519. But. I. 
doubt whether the conclusion would be.-the ` 
same in the _ case of a hostel -for refugee 
students and”. professors. It is very doubt- 
ful whether a memorial as stich is a valid ` 
charitable object, -but a war memorial’ of a 
substantial kind, intended not only. to com- 
memorate the dead but also to serve some 
purpose for thes betterment: of the living was 
held to be a charitable, purpose-in the cir- 
cumstances of the case in Murray vs. Thomas 
(1987) A.H.R. 545. This aspect of the 
law deserves to be prominently borne if: 
mind in connection with. memoriala: to, de- 
ceased leaders. 


-10. Nation building schemas are very 
popular with donors. A fund -established 


Ta 


r 
-i 
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LAW RELATING ‘TO CHARITIES 


‘for the purpose. of helping. educated 3 women 
and giils who become self-supporting was held 
to be a valid charitable trust by Simonds J-, 
as he then was in Re Central Employment 


Bureau ‘for Women and ‘Students’ Careers’ 
- circumstances of the case and (31) that it was 


Association Incorporated (1942) 11 A.E.R. 
232. No .sex discrimination or partiality 
was “apparently intended by the Learned 
Judge and a similar fund for the benefit of 
boys. would be equally valid, provided the 
expressed purpose of the gift -carries- a suffi- 


cient impleation that the recipients of help 


are poor. 


fl. A bequest of satona “nterest to 
boys in Bengal was a gift for traming boys 
for the navy and mercantile marine. In re 
Corbyn. Midland Bank Executor and Trus- 
tee Co, Ltd: vs. -Attorney-General and John- 


gon (1941) 2 A.E.R. 160, such a gift was 


held to be charitable; even though - there 
was a provision of a. monthly allowance 
‘after the conclusion of the training and 
. education ‘‘ to enable him tẹ keep up the 
dignity: of an-officer and gentleman.’’- . It 
was what Morton J. described as “a home- 
made will ’’—a dangerous document.in most 
Cases. 


‘~ . 12. - There are many decisions with re- 


gard to-medical relief and religion and other 


objects. - I shall content. myself with a refer- 
ence to @ case in which religion and journal- 
A bequest. was made to the. edi- 
tors-of Echoes of Servige to be applied for 
such objects-as.they may think fit.: Echoes 


of Service was found to. be the designation `: 


of a “charity.” as well astitle of a religious 
magazine. “In the -peculiar circumstances of 
the case, the Editors got a declaration’ in 
favour of the validity of the bequest. 


13.°-The Indian case of the Trustees 
of the- Tribune Press, Lahore vs. Commis- 
sioner of Income-iax, Lahore, L.R. 66 IVA. 
041, was another victory in. favour of journal- 
ism. On ‘page 256, Sir George Rankin in 
delivering the judgment of the Judicial Com- 
mittee of the Privy Council drew pointed at- 
tertion- ‘‘ to the particular circumstances - of. 
the time, fhe directions -of. the -testator and 
the eviden&e as to the contents of the paper 
before 1898” ” Bo. a8 to bring the - ‘object of te 
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k: 


paper within the protection of the exemption 
‘clause of the Indian Income-tax Act. 


Two 
things should be carefully borne in mind m 
order that the case be not treated as having 
decided more than it did, viz., (4) the special 


a Case under the fairly wide statutory defi- 
nition of “° charitable purpose ' as contained 

the Indian Income-tax Act (XI of 1922) 
astin 4 (9). 


| 14, In the case of “the All-India Spin- 
ners: Association of Mirzapur, Ahmedabad 


os. Commussioner of Income-tax, Bombay 
Presidency, Sind and Baluchistan, A.I.R. 
(1944) P.C. 88, also the emphasis was on the 
application of ‘the language of the Income- 
tax Act to the particular circumstances that 
emerge under conditions*of Indian life. It 
remains an open question as to how far the 

e conclusion® would be reached as was 
done by the Privy Council in the said two 
cases under the Indian Income-tax Act, if 
the. case should arise under the General Law. 
| 15: To igast valid publie trust 
of a charitable or 8 religious nature, it is 


necessary among’ other things that the in- 


tention to create a trust- must be indicated 


by words or acts with reasonable certainty. 
A person may be so holy that when a pro- 
perty is made over to him it may be a sacri- 
lege to think of imposing on him the obliga- 
tions of a trustee. In Chhotabhai vs. Jnan 
Chandra Basak, L.R. 62, I.A. 146, offerings 
were made to a spiritual head. The offerings 
were not intended for the ‘perSonal use of the 
spiritual head. Nothing. was said or done 
to lead to the inference that 9 trust- wa’ in- 
tended to be created. On the contrary, evi- 
dence was led that the spiritual head was the 
incarnation (or, according to certain dissen- 

ients, the representative) of the Supreme 
Being. -“ The Learned Subordinate e Judge 
after hearing the evidence came to the con- 
clusion that the Sant Sat Guru may be des- 
cribed as “a person’ who has risen to such 
height spiritually thatthe Supreme Being 
sends a ray or current from his own to him 
that he may “accomplish his mission under 
his impulse.” The Privy Council was able 
to avoid deciding this issue because no trust 


` 
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was proved to have been intended. In this 
manner many a gift made with the purest of 
motives and most sanguine of hopes has led 
to the property being declared as the private 
property of the recipient. 


STATUTORY POWERS OF THE EXECUTIVE * 
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16. It is high time that the law of 
charity should receive the attention of the 
Legislature, and bold decisions should be 
reached which would be calculated to deal 


- with many an anomaly and crying evil. 


BY 


K. K* Basu, M.A., LL.B. (CANTAB.), BARRISTER-AT-LAW 


.. f . 
Mr. PRESIDENT, LADIES AÑD GENTLEMEN, 


The only excuse for my .choosing 8 
subject which ıs essentially a technical one 
is that its proper appreciation is, of para: 
mount mterest to citizens. of a modern state. 
` The bulk of the executive powers of a modern 
state is conferred by legislation. The exer- 
cise of such powers affects the citizens al- 
most in all their varied activities. It 18 too 
early to foretell the exact position that may 
obtain in times to come in our country. But 


if the Draft Constitution, which is already - 


in circulation, is any indication of the future 
the present position is expected to continue 
in this matter at least. I 

In all countries the powers of the exe- 


cutive. are derived either from the legislature. 


or from æ source other than the legislature. 
In England, which has no written constitu- 
tion this source other than the legislature is 
the Common Law. The powers so derived 
from the Common Law are known either as 
Commgn Law powers, or more technically, 
as- prerogative powers. In countries having 
written constitutions these powers, which 
are not conferreé by the legislature, are de- 
rived from the Constitutions themselves. The 
difference between England ahd other coun- 
tries in respect of the relatioh between the 


t Speech delivered at the Legal Conference held 


` 


wet 


. legislature. 


statutory and other powers of the executive 
18 the result of the fact that unhke in other 
countries England has an ‘‘ uncontrolled ’ 
The statutory powers in Eng- 
land, therefore, have an overriding authority 
if they come m conflict with the Common 
Law whue in other countries in similar situa- 


tion the powers derrved from Constitutions 


have necessarily the overriding effect: Apart 
from this, the legal character of the statutory 
powers of the execytive are same everywhere. 


Statutory powers differ essentially from 
powers derived from: sources other than legis- 
lature. Because thg validity of their exer- 
cise, unless provided otherwise ın the statute 
itself, can always be tested ın Court pro- 
ceedings. Thys, though ordinarily 8 Govern- 
ment official cannot be proceeded against in 
Court for acts done in his- official capacity, 
exercise by him of powers conferred on -him 
by- statute can very well be directly subject 
of litigation. Take, for example, the provi- 
sions in the G&vernmnent of India Act of 
1985 (8. 7 or 49), that the Executive autho- 
rity of the Centre and the Provinces shall bo 
exercised by the Governor-General, or: the 
Governor, as the casé may be, either directly 
or through officers subordinate to him. 
Authority so exercised- obviously gros at- 


under the auspices of the University Law. College Union. 
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tract to it all the immunities * from legal pro-" 
ceedings given by the Act. But if appro- 









long or powers can certainly be tested in 
urts even though the powers -so conferred 
by the legislature are identical with the 
powers which could | have been previously 
exercised by him as “an officer subordinate’ 
to the Govegnor-General or the Governor; as 
the case might be. ° 
It is well-known that m Enggand the 
sovereign parliament can. curtail or take 
` away a prerogative power expressly or 
necessary implication. If however, the whole 


ground, or a substantial portion of something - 


which could be done by prerogative, is 


covered by a statute, or the exercise of a ` 


prerogative is provided for in a statute, is 
the prerogative taken away “wholly or pro 
tanto by. implication? During world war 
No. I the requisition of a hotel premises by 
virtue of powers.under Defence Act of 1842 
was sought to be justified also under -prero- 
gative. The House of. Lords + however de- 
cided that in such cases prerogative powers 
could no longer be invoked and the executive 
must act under the statutory power given, 
so long as the statute remains in fofte. The 
prerogative, however, is not abrogated but 


is merely in abeyance. From this, two corol-. 


. laries clearly follow; (a) Pf the statute is not 
in force, e.g., is repealed, the prerogative, 
which was in abeyance, should revive auto- 
matically ; and (b) so long as Me statute re- 
mains in force prerogative cannot be resorted 

_ to, even though the statute also may not be 

` availed of. 


If, however, the empowering statute had 
contained something like ena following pro- 
vision :— 


'" The powers conferred by or under this Act sball be 
in addition to and not in derogation of the powers 

` exercisable by virtue of the prerogative of the 
Grown.” 


- “` 
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+ A-G. Y. DeKeyser’s Royal Hotel Ld., 1920, A.C. 508. 


priate legislature confers on one of the minis- , 
ters specific functions or powers by virtue,” 
or example, of first sub-sections of those gee- ` 
ions the validity of exercise of such func- ' 


by . 
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the decision in the Hotel case should appar- 
ently have been modified to the extent of 
allowing the executive, if so advised, to act 
by virtue of prerogative without seeking the 
benefit of. the statutory fower.} 

` If the Draft Constitution of Indi is 
adopted unamended by the Constituent As- 
sembly, we are likely to-be faced by a curious 
situation in thatters of the kind I was just 
talking about. Relevant portions of Art. 42 
of the Draft Constitution gead as follows :— 


42. (1) ax Pee power of the Union shall be vested 
in the President and m&y be exerased by nm in 
accordance with the Constitution and the law. 
(2): ys . 
(8) Nothing in this article shall— l 
(a) be deemed to transfer to fhe President any 
functions conferred by any existing law on 
~ the Government of any State or other usutho- 
nty, or 
(b) pypvent Parlament from conferring by law 
functions of authorities other than the Presi- 
dent. 

You will notice at once that unless the 
President lies low a conflict between the 
general executive power of the President and 
specific powers conferred by the legislature 
on authorities other than the President is not 
only possible but almost inevitable. Unlike 
the case in England, conferring of powers 


"by the Indian legislature on authorities other 


than the President will not by itself suspend 
or curtail the President’s powers. That can 
be -effectad only by amending the Constitu- 
tion itsélf in the prescribed manner. 

There is no doubt that the sub-clause (3) 


_just read out to you contemplates that once 


powers have been conferred by the legisla- 
ture on authorities other than the President 
under this Article, the President should dis- 
continue exercising those specific powere or 
functions so long at least as the relevant legis- 
lative provisions remain in force. We have 
already seen that that is substantially the po- 


_ sition arrived at in England. It is of Wtrnost 


importance, therefore, that a sub-clause 
should be inserted in the clause to the said 
Article making the position absolutely un- 


ambiguous and.beyond argument. 


Í Hirsch v. Somervell, 1946, 2 A.Ð.R. 450, 
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The statute sometimes -not only confers 
the powers but, also lays down the mode ‘of 


exercising such powers. In such latter cases - 


the executive has merely- ministerial -duties, 
and no discretion in the matter; and- if -the 
statute is substantially -complied -with the 
exercise of the powers cannot be questioned. 
But in greater number of cases the statutes 
` confer -diécretionary powers on the executive 
the exercise of which can be tested in courts. 
Whatever other conditions may control 
the exercise of such*powers the ong broad 
test in all these cases is the principle of ultra 
vires. `The executive can claim nothing be- 
youd what has been in substancé conferred 
by the statute and it is immaterial that the 
exercise of the particular power involves an 
executive act, a jadicial or quasi-judicial de- 
cision, or making of a regulation or ordi- 
nance. Even “where the. kanguage®. of the 
statute. implies, or expressly gives, an abso- 
lute. discretion in the exercise of a power 
such -exercise must still be of the power so 
given and not of another or even of a smaller 
power. Take the familiar example of §.16 
(1) of Defence of. India Act which’ reads as 
‘follows :— - i 


- 
i 


No order made in exercise of any power conferred by 


or under this Act shall be called m question in any 
Court.” | 


w 


This does imply an absolute: discretion. 
Immunity was claimed in ‘terms of this in 
“respect of detention of Shibnath. Banerjee 


= and others though in cases of some of them 


the relevant order was found not to have 


satisfied the condition’ precedent of its exer- - 


cise. The Privy Council* in rejecting the 
claun of immunity pointed out that thé 
exercise of the power must nevertheless'- be 


t 


* The FWing-Emperor v. Shibnath Banerjee & ors. 72, LA. 941, at š 261, ' 
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made in ‘conformity to the power so conferred ,- 
and non-fulfilment of a statutory condition 
precedent is-obviously not acting in confor- 
mity - thereto.. Similar immunity ‘under the 
same section was claimed in respect of- 
order vesting the -entire -municipal adminis 
tration of Howrah: on an- official for, amon 
other- purposes, the efficient prosecution of th 
war, though the Court found that the act 
purpose in fact-was not-what was recited. - 
Special Bench of the Calcutta-High Court re 
jected+ the contention and held ¿hat the sai 
sub-section should not, protect orders made. 
in, abuse ef the statutory power, e.g., exercise ` 
of the ppwer mala fide, or m a colourable 
manner, or for & collateral purpose. -~ ~ 

I hope that I -have given you’ a work- 
able. idea of the character of + statutory 
powers of the executive, and their import- 
ance to the citizens. ` I ought -to tell you ` 
further that the principle of English Law, 
also accepted hére, is. that when an official 
claims power gnder a statute the onus is on’ 
him to satisfy- the Court that he has - been 
given that power.t He must be able to put 












‘his finger on the particular section -or sec- ` 


tions he claimsto act under and it is only =- 
when the language’ of the section or sections 
is clear that he can succeed. If there is any. 
ambiguity «in the language the rule of cons- 
truction fs that the matter should be ré-- 
solved in favour of the citizens.§ Eternal ` 
vigilance which has been acclaimed as -the- ` 
price of liberty shofild consist not only in the. 
legislative caution in conferring powers on-. 
the executive but also in keeping the execu- 
tive toeing tfe line in Law: Courts in the ` 
matter of their’exercise. ° 


Thank you. 


+ 


+ Re. Banwarilal Roy, 48 O.W.N. 768 


oig 1 Laws of England, Hailsham 
Š R. v. Wicks, 1946, 2 A.B.R, -529 at-p. 684, 


Edn., Vol. VI, pp. 389, 435. 
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“LAW OF CARRIERS* 


ere BANERJEA; M.A., B. L. 


‘We will 'hortìy discuss the nature of the 
ability of the master and his crew to the 
hipowner for damage suffered by their negli- 
rence. It is clear that the owner of the ship. 
vas primary responsible to the merchant 

or the consignor of goods but: could ebe, in 
his turn, hold the master and the crew 
hable for their negligence? In a case de- 
_ cided in 1544, it was laid down that*‘‘ if the 
merchants loge or sustaiti any loss in any ship 
by the negligence of the master purser or 
mariners so that the owners of the said ship 
are called upon to make the said losses’ good 
-that the master purser- and mariners by the 
custom’ and-laws of the sea must and ought 
to discharge the owners in that behalf and 
to pay such sums of money af they may be 
condemned-in and the said owners .to bear 
no loss:for their negligence.” t It ought to 
be mentioned, however, that the owner of 
the ship was not liable for the master’s tor- 
` tious acts and this view was in accordance 


with the prevailing common law. At a later. 


date, however, the rule that a master is 
liable for the wrongs committed by their 
servants within the scope of their employ- 
ment was definitely adopsed. Jt was this 
principle that.governed the-relation between 
the master and -his crew. The master was 
given an absolutely freehand ia choosing his 
crew and he was always held liable for the 
tortious actn-of his men. This -rule, appar. 
ently; was -based upon a sound principle of 
law arid good public policy. In addition to 
the master’s liability, however, an indivi- 
dual sea-man was made liabl® for damage to 
cargo caused by his-own negligence and the 
wages, due to him tould be attached in execu- 
tion. 

t _ To go back once again to the liability of 
the shipowner or the master, we ane it well 


t Ps Zz 2 = . - 
- A - ` r £ s: 
* 
= BY- 
= ` 
. ` 
- 
1 - + 


established by the seventies of the 16th cen- 
tury that they were not liable ,for loss or 
damage caused by a tempest or heavy gale, 
bad weather, acts of piracy or *indeed any 
other cause over which they had no control 
and nof arising out of their own default or 
default of their servants and employees. 

This principle. of law enunciated by the 


‘Admiralty judges in the 16th received a rude 


shock, however, after the decision of the 


‘South Cotes case by Lord, Coke returned td . 


me the preceding lecture. You will remem- 
ber that he Lord Chief Justice laid down 
the rule of absolute liability of the carrier 
and although the carrier by sea was not 
specifically mentioned the decision was re- 
garded as b-ing wide, enough to include all 
carriers within the ambit thereof. I conclud- , 
ed the last lecture by saying that the reason ` 

of the decision as pointed by Lord Coke, viz., 

that (he bailee has remedies against the third 
parties was not only inadequate but illogical. 

The disadvantages of the position of the 
bailee were felt even by Lord Coke himself 
who warned the bailee not to accept goods 
except on agreed terms limiting their liabili- 
ty. I shall not enter into the details of the 
somewhat complicated procedure—the dis- 
tinction between a Jaw, and deténue or action 


for trespase—that obtained in England dur- 


ing the-17th century. Suffice it to say that 
the procedure law to a great extent influenced 
the substantive law relating to the carner’s 
liability. _Thus, we find that the mischief 


-of the law as laid down in South Cotes case 


could be avoided by bringing the action im a 
particular form. Very great stress was also 
laid upon custom in those days. Thus, we 
find that the rule or custom of absolute 
liability applied only to the common carrier 
and not to the “casual carrier. ‘The common ` 


f. = a 5) wo =O Speech delivered at the Annual Legal Conference, 1948. 
i SS + Quoted by: Fletcher in his Carriers ene p. 58. - 
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carrier was subject to a much higher degree 
of responsibility than only the incidental or 
casual carrier.. This was the custom and this 


custom modified even the rule of law laid-- 


down in South Cotes case which applied to 


all bailees and therefore all carriers—common. 


or casual. We find, for instance, Chief 
Justice Lord Holt laying down the law in 
1699 regarding -a stage coachman who was 
sued for having lost a passenger's trunk in 
the following terms.“ a stage-coachman was 
not within the cu8tom as a carrier is, unless 


such as take a distiact price for carviage of 


goods as well as persons, as waggons- with 
coaches.“ You will see from this case, how 
custom was pleaded and often successfully 
pleaded to get out of ‘the mischief of the very 
ponipronensivs SHIG of law laid down in South 
Cotes case. 

In the 17 Tth- ee in England this 
notable event happened t-which we must 
advert. I have already told you that the 
decision of the Admiralty judges received a 
rude shock after the decision of the South 
Gotes case. Even before the dawn of the 
l7th century complaints began to *tbe made 
about the- encroachment of the common law 
courts upon the jurisdiction of the Admiralty 
courts.- In point of fact,-at and after Lord 
Coke’s time determined attempts were made 
by. the courts of- common law to oust the 
jurisdiction of Admiralty courts. - Lord Coke 
was œ masterful man. You may ‘remember 
his historic quarrel with the then Lord Chan- 
cellor Lord Ellesmere over the jurisdiction of 
equity courts However, .as a result of 
Coke’s determined attack we find that in 
1632, the judges were summoned to the Privy 
Council to advise upon the jurisdiction of 
Admiralty court. The deliberations. of the 
judges and of.the Privy- Council culminated 
in 8 sort of-an agreement by which the com- 
mon law courts conceded,.in theory at least, 
an exclusive jurisdiction: to the Admiralty 
court in cases, involving damage to cargo and 


` 8 sea carrier’s liability. Normally, of course 


this was so but cases involving such ques- 
tions, as a matter of fact, some times were 
decided by the courts of common law. Be it 
said, however, that the common law judges, 
in such cases scrupulously tried to follow the 


‘bailee as it originally obtained. 
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civil law of liability as distinguished from the 
common law liability. The Admiralty re- 
cords of the 17th century show a progressive- 
Jy diminishing volume of -business. Gradu- 
ally, unconsciously and unsystematically, as 
observed by Holdsworth, jurisdiction’ ove 
commercial matters, iñeluding cases o 
carriage by sea, passed on to the courts o 
common law at Westminster and in th 
latter half of the 17th century and through 
out the succeeding century we find the la 
merchant being gradually absorbed into th 
central, legal system of the country. Customs 
that at first “applied ‘exclusively to “ mer- 
cltants ’’ became, in course of time of general 
applicati8n. Some of the civil law rules, 
such as rules relating to jettiron and the 
master’s vicarious lability. for the tortious 
acts of the crew were bodily taken.from the 
civil law and assimilated into the general 
system. We shall see later on in the leading 
election of Lord Chief -Justice Holt how he 
was attempting, in laying down a general 
principle regarding a carriers lisbilitv, to 
arrive at a compromise between the, civil law 
and the common law rules That decision. 
ag vou will find. contains, in essence. the 
modern law of bailments. 


We will conclude this lecture by a short 
discussiow of the- principle of freedom on 
contract as ıt came to be applied to- the 
bailees. The change in ‘the position of the 
bailee beautifully illustrated Sir Henry 
Maine’s dictum that the development of 
law has been from status to contract. We 
have seen tH. originally the liability of the 
bailee rested upon the -particular status that 
he occupied. It is of course impossible to 
say with-any -degree of definiteness as to 
when precisely the principle of the freedom 
of contract came to modify the status of- the 
Probably 
the first -warning was sounded by Chief 
Justice Coke himself in his report of the 
South Cotes case in the following words: It 
is B good policy for him who takes in goods 
to keep, to keep them in a special manner, 
t.e., to keep them as he keeps own goods 
or to keep them the best he can at the peril 



















for them,” of course, these words do not 
ecifically tefer -to a carrier, but it was 
xpressly -decided in a later case that “It 
ust come on. the- carriers part to make 
lal exceptions : ‘We have seen above how 
e law merchant as administered by the 
dmiralt¥ Court, under the influence of the 
ivil Law, always allotted speċial terms— 
' Exception ” ag they were called—to be 
nserted in the’ Bill of Lading and there can 
be no doubt’ that when the common law 
courts came ‘to decide maritime cages along. 
‘with the: cases. of- other kinds of carriers 
im the <17th ‘century they were very 
much influeticed by- the ‘idea of the- free- 
dom of contract. - Indeed, “the 
of the position of. the bailee as resting upon 
status, must have been felt by the common 
daw judges; arid’ their subsequent decisions 
came to foster - and promote the idea of 
freedorh of contract in the gature of the 
carrier’s ‘obligation at common law. “Holds- 
worth has put this change in the following 
words `“ The result’ was that the liabilities 
of such persons seemed no longer to be based 


on tort, but to flow from the contracts which 


they had made. The adoption, therefore, 
of assumpsit: tended to, promote and emphasise 
‘a transition ‘from’ status to contract.’ - By 
the middle of the 17th century it came to be ` 
expressly recognised that,’ a carrier, like an 

other workman or, értisan , was entitled to a 


quantum merit. -In a case decided in 1671, | 


- it was stated “ that there needgno particular 
agreement for. hire .to render a. common 
carrier. liable, because when there is none, 
the carrier may have a quantum’ merit for it.” 

. Once bailment including. carriage of 
goods, came to me regarded as based upon 
contractual obligation, the nged for a cón- 
sideration of the contract arose. Of course, 
im ordinary cases of bailment or carriage for 
consideration there was no difficulty. But 


how were the cases of gratuitous deposit for 


carriage to be decided ? Of course, in ancient 


f. š 
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of the party, or if, théy “happened to he. 
stolen or purloined that we shall not answer’ 


ulogicality 
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days, when the, obligation of a bailee depen- 
ded upon his: status as-such there- was no 
difficulty. Once ít was shown that he was a 
‘bailee the obligation automatically fastened 
upon him but when hig fosition came to rest 
upon a contract express or implied—different 
considérations arose. In a case of gratui- 
tous deposit of .money by the plaintiff with 
the defendant, when the defendant was 
robbed of the money before it could be paid 
back to the plaintiff, e CHief Justice 
Pemberton ruled tnat “f the person be 
robbed,” he -is dischargéd. and the owner 
shall bear the loss.” This decision was 
contrary to Lord Coke’s dictum and did not 
find favour with the common law judges 
who came to look for a legal fiction of 
consideration and this was found by the 
Chief justice Lord Holt in the leading case 
of Loggs*% Vernard (1703) who laid down 
that ‘the owners trusting him with the 
goods is a sufficient consideration to oblige 
him to a careful management.” Those of 
you who are familfir with the history of 
equity im England wil remember, with 
amusement, as to how this legal fiction was 
deliberately and advisedly ignored in the case 
of a trust lest those cases of trust became 
cognisable by the courts .of common law. 
This illustrates the well-known saying that | 
the life.of law is not logic, but experience and 
may I adtl expediency ? 

. To conclude, once the contractual nature 
of the. relationship between “a consignor and 
the carrier was firmly established, the courts 
¿naturally enforced limitations or conditions 
Inserted in the contract by the parties them- 
selves. This is the history of the Law of 
Carriers. during the 17th century in which 
the idea of contract and freedom of contract, 
in place of status was fostered -and develop- 
ed. We shall see’ afterwards how this 
idea of absolute freedom of contract was 
modified and curtailed insthe 18th and 19th 
centuries by what.are known as considera- 
tions of public por and which have created 


ethe special liability of the common carrier. 
I 
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` was a great linguist. 


' monthly 
t Varati’’ of old days, must’ remember that 
poems and articles written. by him often 


_ ture and. Smritis. , He 


THE LATE PROFESSOR AVINASCHANDRA GUHA ` 


Professor “Avinaschandra Guha whose 
death took place on*the 2nd March, 1948, at 
the age of 73, and who was on the teaching 
staff of this College for a period of 21 years 
(1916-1937), was a distinguished Advocate of 
the Calcutta High Court. i 

He was born at Ramchandrapur, a small 
village in the district of Barisal on the 22nd 
of March, 1875: His father, Svarupchandra 
Guha, was a leadirffty lawyer of thé Bansal 
Bar and was noted for his charities. 

After a brilliant school and college career 
he was enrolled as a Valal of the High Court 
m 1905. As a member of the Bar he was 
respected by all for his vast erudition. He 
was sweet in his voice, concise and compact 
in his speech but -stubborn in his attitude. 
He was considered as an authority on Hindu 
Law. He was elected as „President by the 
Bar Association. 

Tt is perhaps not known to many that he 
He acquired proficiency 
m the following languages :—Greek, Latin, 
French, German, Italian, Norwegian, 
Swedish, Danish, „Spanish, Arabic, Persian, 
Urdu, Pal, Oriya, Hindi, Sansknt and 
English. Those who have read the Bengali 
journals. ‘‘ Navyavarat’’ and 


appeared in them which were the first-grade 
journals of Bengal in those days. He was 
a lover of classical Indian music, himself was 
a good setari and could prepare musical 
notations. He possessed a great library of 
rare books chiefly brought from Leipzig in 
Germanv. _ They are mainly on Vedic litera- 
had a wonderful 
memory. He could reproduce from memory 
© 
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thə whole of Srimad Bhagavad Gita, many 
texts of the Rig Veda and other Vedas. Th 
whole of the Smriti literature was at h 
finger’s end. 


He was a follower of Asvini Kumar Du 
of Barisal and worked-bard with him in th 
Swadeshi and Anti-Partition days. Asvin 
Kumar had great attachment towards him 
He was the Secretary of the -“‘ Bakarganj 
Hitaishigi Sabha ’’—an organisation for 
eee education to the Purdanashin _ 
ladies e was the President of the ‘‘ Barisal - 
Seva Samiti’’—an organisation for social 
services of all sorts. He helped this organi- 
sation by money for a long time, since its 
foundation. He used to help many poor 
students by giving them money. He lived 
a life’ of plain living and high thinking, 
unostentious, without giving publicity to his 
activities. He had unflinching faith in the 
Hindu religion. Every rite was performed 
bv him according to strict orthodox rules. 
He established a charitable Dispensary, known 
as ‘‘Svarnp Chandra Guha Chaudhuri 
Charitable Dispensary ” at Ramchandrapur, 
constructed public thorough-fares known -as 
“ RamcĦandrapur Svarup Chandra Guha 
Chaudhuri Local Board Road,’ “ Svarup 
Chandra Guha Road ” in Barisal Town and 
“ Svarup Chandra Guha Chaudhuri Road ” 
in Patuakhali. In politics ae was moderate 
in view. æ 


He has left behind him his widow, four 


sons, three daughters, grand-sons and grand- 


daughters and a large number of friends, 
students and relations to mourn his loss, 
May his soul rest in peace! 


~ 9 
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ihe sigl tenor of his speech was 


go down im the history -of humanity. as..one. 
K: its blackest pagès. Because that is the 
ay when the hand of a villain laid low -óne 


Í the greatest men of ‘all- ages—Mahatma 
~ pandhi. ` So’ the Mahatma “stands in the- 


array ‘of- Jesus, Lincoln;. Jaures, Michael 
+ Collins; Leni and- “Trotsky==all of -them 
l Ugreat, 
blooded for the cause they stood fog. - The 
world has been- shocked, -horrified, benumbed 
and perplexed at this> dark - evertt,- In a 
world ‘tori by hatred and jealous,- where 
narrow nationalism and parochial communal- 
` iam ride rough-shod over. the- ‘feelings of men, 
it is the Mahatma- who rose in rebellion 
against--the reactionary forces and cried halt 
to the mad-onrush of-the people responsible 
for the crisis in civilization to-day. -Against 
the loudspeakers- dictating in H. G. Wells’s 


famous phrase, the raucous. veices : of hate’ 


_ and war was the calm, thin but. penetrating 
voice of love`and peace. . -- 
Gandhiji was a fighter eee. io fighter 
. second and-a fighter always... He Was as 
much a hater of foreign as of native exploita- 
tion. 
own .way throughout. his. life. - After power 
was“ Transferred "in 1947, he did not ae 
rest. New fronts of ‘battle were opening all 


along the line—the battleeagainst communal- 


ism, against rampant corruption, against the 
shameless exploitation of Indians by Indians. 
Tt: is-when he was m the, mek of battle 


against the evils of society that he. was struck ~ 


by thé assassin. So reaction triumphed over 
progress for- the time-being. And so the last 
‘Inconvenient torch of peace and non-violence 
was wiped out of this world ‘exhausted - by 

strife and maddened with crite. - 


Premier ` Nehrif' 8 ak outlining Tndis's 


foreign policy a few months’ back a 
" s D; L ae s. and 
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all heroic ‘and “all massacred -cold- ° 


He. fought the alien imperialists in his. 


 hesitant and scrupulously non-commuittal and 


hence, disappointing to the millions all the 


world over. He said in a-general way, that 
India would cultivate good relations with 
everyone _ and e become enemy of none, and 
that ın the event of another world war, India 
would, so he asserted; remain neutral. 

` To assert that India éan be a friend ‘of 
all andea foe of none is to turn one’s back 
on objective realities of the world to-day— 
either deliberately ` or unknowingly. The 
world to-day, as we- are well aware, is sharp- 
ly divided between two contending ‘forces, 
the. Anglo-American and the Soviet: Almost 
every important civilised sfate is allied to one 
or to the other. You cannot be a friend of 
both at the same time. You have ‘got to 
choose and the Government of India, we are ` 
afraid, have already cast the die ini favour of 
the Anglo-American forces—notwithstanding 
their painful attémpt “to hide “it ‘from the 
people by all possible means." Otherwise why 
did oo vote in favour ef Little Assembly of 
the U. N. O; in opposition to the ‘Soviet 


‘Union ? Why are they fot bold enough to 


stand effectively behind the oppressed people 
of the colonies—Vietnam - fighting against 
the French imperialists,‘ Indonesia - against 
the Duteh, Malaya against the ‘British. 
Perhaps considerations like- these were 
in the mind of Nehru when in 8 subsequent 
speech he said that India- would have to take 
sides in the event of a third world- war: 
-To-day the pattern of. class-relations of 
a state will decide- which side it will take. In 
Europe “third forces’’ proved & myth. 
This so-called “third force ° is nothing but 
middle-class romantic utopianism, impogsible 
in a world torn by keen class-struggle laading 


~" to the struggle ‘among- nations. Here one 


must choose ; and to refuse to choose—as 


‘one modern thinker has put’ it in another 


connection—~is itself a- significant choice. 
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GENERAL SECRETARY'S SPEECH 


_ SRI Bis WANATH BAJPAYRE 


Your “HxcELLENCy, LADIES AND GENTLEMEN; 


On: this happy -and rare occasion of the 


-Re-union -ot -old and new students of. the- 


`Uniyersity ~Law College, l-olter my- very 
cordial: welcome, to the-Chancellor,-- tne 
‘Vice:Uhancellor and all- present. ‘Lune old 
students ‘who were bnce uo. less enthusiastic 


‘workers or “the Union than we are at pre- 


sent, long left thig College and are now emi- 
nént in difterent’ walks ot- lite: ‘some ~of, 
them” are reputed lawyers and judges, some 
are distinguished ebolitical leaders and some 
‘aire ` fémoús ` educationists:' ‘The Vice- 
Chancellor, ‘who’ is presidyog at ‘this happy 
function this evening, is himself ` an ` ex- 
student of this old institution, and who 
knows the Chancéllor also might have” been 
an ex-student of the college had lie-been’ m 
Bengal during his youthful s age! I 
like to take the opportunity ` according 
one more note of welcome to 3 Chancellor 


for his taking very keen interest in the actı- 
‘vities of the students of the University. It - 


reveals his love for the students of Bengal. 
‘Oncé' a year it is only on thé occasion 
of “Re-union that the old and» the -new 
studènts meet each other at a ` penumbra 
which presents a rare blending of experience 
and ` wisdom wf ` the „age with the romantic 
vision and creative vigour of the youth. The 
oceasion gives mean, opportunity to make 
a survey of the Union activities during the 
year: The Union election of the year under 
review marks a remarkable departure from 
thé past history which is characterized by 
bitteg rivalry- between different political 


. groups ‘aspiring after ‘office. This year we 


had an unanimous election which was: no- 
thing. short of &n assurance ‘of sincere co- 
operation from students of different shades 
of opinion. But despite thiS happy start, 
the activities of the Union,’ let me confess, 
fall far short of our hopes and ambitions. 


This is due to the sins national them all. 


-+ 
` 


March, 


and in-a befitting manner. 


in flood-devastated Chittagong, 
women and children have ,been ‘put to untold 
sufferings by natural- calamity, 
both men’ and 'money.. ) ) 
rehabilitation work in Calcutta we have-got a 
warm response 
general and from the Indian 








E the Annual fenon held on the 8th October, 1947. 


tragédy of communal carnage ‘and trenzy le 
loose on an unprecedented scale. ‘So grea 
was the répercussioris of the chaotic situa 
tion that the election which had been due in 
August was held in February, 1947, and the 
present Union could accept office only n 
“1947. We had an idea ¿or launching 
a programme for performing ‘all the usual 
function of the Union m course of.a week, 
but when all propagations had “ben - com- 
plete, thé not broke out on the 26th March, - 
1947, and the college was closed. Attempts 
in J aly: and m September have equally | 
faled. However, as soon as normalcy was 
restored, we organized. the Inter-class de- 
bate in August. Our Union took the lead 
in giving a befitting reception to the 
famous revoletionary. leader Comi- Jogesh 
Chandra Chatterjee. Almost all the College 
Unions took part m< this function and our 
Vice-Chancellor presided. over the meeting.. 
A novel feature of the Union’s activities this 
year Was & lecture series in journalism, which 
had been. organized. in September. On the 
6th of Qctober- last we had the Legal Con- 
ference which -was- addressed by eminent 


eA ssp: "P: - 
But ia the metal ‘of the dada political 


situation the Union switched on its activities 


here.- All the days of national 


to a different s 
ai -specially the Gandhi-Jayanti 


were observed by-the- Union in due- solemnity 
The Union sent a 
batch of its own workers with food, clothing 
and ‘medicine to Noakhali in response to the 
call from the suffering humanity. We have 
been equally prompt to arrange for relief work. 
where men, 


by sen 
‘In our séheme fo 


from different organisations’ in 
qRed-Cross in 
particular, I take this oppo ty to thank 


- 


- 
— 


‘worthy of the situation, 


. A‘ 1 
my. 
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I shall be failing in my duty if I do not 
give out my reaction to the untoward inci- 
dents which have strained the sweet and 
close relation between the teachers and the 
taught.. 


problem lies deep-seated 


between the teachers and the students. In 
the light of the situation the entire educa- 
tional system has got to be changed and re- 
modelled. ‘I feel sorry when I find that the 
University and educational authorities have 
failed to understand the implicati®ns of the 
present situation which warrants *that the 
students must be taken into confidence and 
reliance pliced upon them as far as possible. 
The outmoded \nineteenth century attitude 
will have the only effect of deepening the 
crisis. But.in the same bréath I would 
urge upon the students to be all conscious 
about the responsibility of the . tasks that 
haive fallen upon them. .THey must be 
and must know 
how: to maintain dignity and self-respect of 
the student community of, this vast sub-con- 
tinent—each and one of us being an integral 

rt of this yreat community. 

| I have detained you long, and would 
like to close only by making a passing re- 


ference to the present political situation of 


the country. We arba living iD & Ere? 


{ z š 
4 : = 
a 
j ` im _ 
| ™ -= 2a * 
1 a 


o. 


, ` The session under review, even though 
obstructed by the orgy of destruction caused 


by the inglorious. upheaval of communal 
fracas, is one with every possible success in 
all. departments of the College Athletic Club. 


note on. the activities of the Club, 
let me, on behalf of the Club and the students 


-_ 


‘I feel very strong about it as the: 
in the present’ 
. educational system which does not offer the 
opportunity for a free friendly intercourse ` 


knows no communal barrier or division. 


` very outset, before presenting: 


` 
.° 


THE ATHLETIC CLUB s ë 
transitional age—an age which got both 
problems’ and possibilities ahead. We can 
make our country happier, richer and nobler 
as much as we can make it sadder and worse. 
And, the student co unity has got a very 
vital role to play when the whole nation 
stands at cross-ways. 


We lave been forced to accept the divi- 
sion of the country which is stu to-day one 
and indivisinie. We are experiencing the 
tragedy of tus arbitrary division m our day- 
to-day* ute : people ın <he Punjab are expe- 
riencing it at the cost of untoid sufterimgs. 
Time nas now come theretore*to realise tue 
necessity for building up one India which 
The 
task tor bulding a re-united India is stu- 
pendous indeed, but the student community, 
ready fer all sufferings and sacrifices, will go 
ahead with it. The students know it very 
well that the re-actionary forces, both in- 
land and foreign, have got a vested interest 
to be achieved through this division. The 
studentg therefore pledge themselves to up- 
root and eradicate these reactionary forces 
and to march with the slogan of freedom, 
peace and progress until-the task is com- 
plete. Let us all aspire after a bappier, 
richer and nobler India as a part of a new 
international order. 


I “thank you ladies and gentlemen. 


ANNUAL REPORT OF THE ATHLETIC CLUB 
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in. general offer my hearty welcome to 
Dr. B. Roychaudhuri, Barrister-at-Law, our 
new Profesor-in-charge of Games and Sri 
Manotosh Ray, the new Physical Instructor 
of, our College Gymnasium. The Athletic 
Club iè reallyegrateful to them for their able 


guidance and helpful advice, and it 1s because 


of their -sympathetic encouragemet that we 


# 
° 
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‘have been able to introduce ‘some unpréce- 
dented ‘novelties. It will be for our. succes- 
sors to maintain the pace of. progress ~- > thus 
far attained and to accelerate -it. 


In foot -ball, ‘we *participated as aaa ine. 
the Inter-collegiate League and, other, Knock- ” 


out Tourneys. ` We started well, -but unfor- 


tunately all the Tournaments had. to be aban- . 


. doned half-way due to the nasty: communal 
troubles im the city. ` Towards. the end of 
the session “we. pagticipated in the - Indian 
- Football Challenge Shield “Tournament: `at 
Lucknow. . We launthed a ‘very ‘good- team 
whose performance was highly’ appreciated 
and admired by the public and the press alike. 
We made a -very good- impression. by defeat- 
ing the Golden Club,: Cawnpur; - in the first 
round. by 3 goals {p 1. In the-next game 


` we lost to the Friends Union. Club. in’ a 


keenly- contested’ match. We owe owr hearty 


thanks to.the members of the 
Sports Association. for their warm reception _ 
` and friendly co-operation. We. are sorty - 


that on our..way back tọ, Calcutta, we could. 


not keep our” engagement . for a „friendly 
match at Benares with the Bonares” Hindu 


University due to the’ indisposition, of some ~- 


of our. players.” I- feel it my duty to men- 
tion. here the names of niy friénds who: ren- 


dered yeoman's service to the College Tñoot- 


ball team. They are ‘Rabin’ Ghosal ~ (Jt. 


Secretary); Haridas Basu (Captain), Bikas 

Dasgupta, Utpal Roy,’ Shyam ;Bagchi, Dilip 

Ghosh, Arabindo Das and. others. E 
This year the activities of the - Cricket- 


Team was no fess enterprising. K.. Biswas 
(Captain), A. Roy (Asst. Secretary), R. 
Gho8al, 
players. - 


sa au i 


Our idae, earn fad jis É tie 


midable side all through. We became the 
Group. Champion in the Initer-Collegiate 
Hocke¥ League by defeating the Carmichael 


Medical College (3-21), Ripon College (4—0),. 
In ` the. 
Semi-Final. Game we went down to the. 
B.E. College after-a keen corftest. Fn- the. 


and the-8t. Pauls College (8—2).. 


Knock-out Tournament too we fared most 
creditably snd -won several matches. Through- 
out the Hockey season our Team. was honést- 


` 


Lucknow - 


B. i ease were the F. 
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ly and sincerely ` served by the ee of 
whom Animes Chaudhuri (Captain), ~Amar 
Singh, Dilip -Ghosh and R A -deserve | 
special mention. > ` 

. The Annual Sports esta was ` moat 
remarkable for a very gorgeous. performance, 
pompous entertainment and all-rourid ‘success ' 
surpassing _ any- of the past good ” records- 


With ‘our. sincerest thanks to -the réspective - - 


donors,- wé are glad to announce that ` for 
the first time in“the career of the ' 
Athletig Club the following Running: Trophies, 
which - will be a source-of encouragement and 
inspiration to the athletes for years to come, 


were: donfited : 


= (1) ‘Sir Asutosh M an Cup-for. Tn 


`düal “Championship i in the Athletic con- - I 
tests—by Professor U m a p: rasa ad : 
! Mookerjee. 
(2) Ryen Guha. Thakurta Wenona Cup i 
for winners m Tug-ot-War—by Protes- 


sor: Purnendukumar Banerjee. .. 
U (3) Bepinbeharı. Memorial Cup for Wit- 
. -ners + -of `. relay — py “Protessor | 


B. Roychaudhuri:- 

(4) A trophy for the best sas “of the 
University ` Law - Dr. 8. K. 
Gupta. 


Birr `P. Ñ, Dandi, jee,- ` Vice- ( anasu p 
Calcutta Unyersitya presided over the Sports `: 
function which was attended by almost all 
the Professors and students of ,the College, 





-and also by prominent pérsonalites like Dr. . 
Oe. K. ot pens P fA. (Ex-Pro- 

fessor-in-charge -of Games „of this College), 
eB 


Sanmatha~Dutta, Sm Balai ‘Chatterjee; 
Sr. A. P. Dasgupta, Professor 8: P. Biswas _ 
and many others. There was very close 
contest and thee record in every event was 
-up-to-date..- 
the competitors viz., Shanti- Pati, Hardas 
Basu, Utpal Roy, Shibdas - ` Banerjee, were ` 


exceptionally brilliant, the :first-named having. 


won the Individual Championship. The tst- 
Year. Team became the champion jn the Tug 
of-war,’ and: the ` drd-year retained” their a 
in ` the. ul Race. 2 Amont others one 


‘College | 


The’ achievements of some of - 


s i 
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most interesting and enjoyable event was 
the Tug-of-war Competition between the 
Professors and the students in which the 
phalanx of -gray-haired ripe legal .brains 
managed, to jettison the nascent’ hegemony 
of budding lawyers. ge eS 
The College Athletic Club is particularly 
thankful to Samar Sadhu, Krishnabrata Guha, 
Suprovas Raimajumdar, Shibdas Banerjee, 
who helped to uphold our prestige by winning 
prizes in the Intercollegiate; Muscle- Posing 
Competition, Varsity . Cross-country Cycle 
Race, :Inter-collegiate ten miles walking etc. 
We -had a remarkably goode team in 
volley. But we were distinctly unfortunate 
to lose in- the _Inter-collegiate Final game 
against -B.E. College after winning’ several 


matches against Vidyasagar ‘College; Asutosh ' 


College .and- Carmichael Medical- College in 
the previous rounds. It was sheer bad luck 
that. stood in our way, although over-enthu- 
siasm of some of our players: was responsible 
to some. extent -to ‘our losigg the game. 
S- Mukherjee; S. Panja, P, F. Joseph, 
S. Sharma, and Amar Kumar played very 
well. E: . a ee 

Jn Basket-ball too we did not lag behind, 
and in the Semi Final Game of -the -Inter- 
collegiate Tournament the Team went down 
after a-creditable display. . _ 


+ 
- 


` 
+ 
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- Our, Tennis side was quite up to the 
standard, Kumar Samardeb Raikut (Captain) 
being the outstanding player. 


The College Gymnasium, one of the best 


“equipped of its kind in Bengal, is largely 


attended by students under the able guidance 
of Sri Manotosh Ray, the Best-Physique 
Champion of eIndia. This year for the first 
time in the history of the College, we orga- 
nised most successfully a ‘“‘ Best Physique 
and Physical Excellence “Competition ” of 
the University. Lawe College students. 
Praphullaranjan De (Secretary, Gymnasium) 
won the Best Physique Cup and the Physical 
Excellence Cup went to Manindrabhushan 
Roy {Assistant Secretary, Gymnasium). 


This is in short am account of our .. 
athletic activities, but before I close I must 
express *my: indebtedness to our revered 
Principal and other Professors who helped 
us ın achieving good reputation, for the College 
both far and near. I shall be failing in my 
duty if I do not recdgnise the help rendered 
by my-friends in diverse ways. My heart- 
felt thanks go to my colleagues and friends 
who have given me unstinted support and 
have extended their ever «gracious co-opera- ' 
tion whenever I have sought for it. 


UU — el “€ 
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Sri ROBIN BASAK i on the Annual Re-Union Day, 1948 


Mr. PRESIDENT,. Voor EXOELLENOY, LADIES 
AND GENTLEMEN., l a 
r " _ e° " 2 . 

After the last year’s happy ` Re-Union, 

we are meeting again- this year on this 


pleasant-occasion. We are meeting however. 


under the dark shadow of the great national 
calamity that has befallen. us “in thé mean 
time. Though Re-Union is always -a happy 
3ecasion ye¥ we cannot but have the feeling 
of grief and sorrow because of the passing 


° 


away. of the world’s greatest man, the 
MAHATMA. 

-- Ladies and gentlemen, on behalf gf the 
Law College Union I extend my warmest 
welcome to you all on this occasion which is 
one of the. most attractive features of the 
manifold activities of the Union. You have 
taken the troub% in coming to this Re-Union 
meeting in spite of all your pre-occupations 
because it is a call both from the old and 
from the new and it is always difficult to 
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turn down such a call. The Chancellor, Sree 
Chakravarti Rajagopslachari, an enthusiast 
patron of this meeting of the Re-Union—per- 
haps because he is getting old and is there- 


fore very eager to meet the young because: 


of his youthfulness, a challenge to his age— 
has graced this occasion. I cannot but ex- 
press my thankful gratitude to him. . 

This evening I am speaking on behalf of 
a College Union which ıs looked upon as the 
premier Union of ell the College unions -of 
Calcutta. In the. previous year this has 
worked and functionéd as the pivotal point 
of the manifgld activities of the College 
Unions of Calcutta, and has established a 
tradition which is essentially. of its own. We 
have tried our level best to maintain * that 
tradition of the University Law College 
Union in all the activities. Coming to the 
activities of the Union permit me te submit 
that the present Union could come into exis- 
tence only m March last before which it was 
not possible constitutionally to hold any elec- 
tion. In spite of diffesent odds and diffi- 
culties we organised a Fresher’s Welcome 
Social on the 23rd of March. It is a novel 
feature unprecedented even in the chequered 
history of the Union of this college. We 
organised an Inter-Class Debate Competition 
on fhe 12th April in which the Second-year 
Class won the trophy. The second debate 
competition, an Inter-Collegiate one, was 
held on the 15th of April with the Vice- 
Chancellor in the chair. The Presidency 
College had the honour of securing the cham- 
pionship. Thè busy, part of the annual pro- 
gramme of the Union is, however, yet to be 
exetuted. Arrangements are being made to 
hold, as usual, the Annual Legal Conference 
only to-morrow, the 17th April with Sir B. 
L. Mitter in the chair. The drama and the 
social, two very conventional and yet import- 
ant fwnctions of the Union, are scheduled to 
be held on the 20th and 21st April respect- 
ively. We have adso the idea of executing 
a heavy. prograthme nf social -and cultural 
activities.. . 

Ladies and gentlemen, T'shall be failing, 
in my duty if I do not makë a reference to 
the remarkable, almost revolutionary «change 
that has come over the political scene.of the 


` 


‘and unhealthy basis no political order 
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country since the 15th of August. This great 
change has altered the existing set-up and’ 
conditions of the country,’ and the student 
community, an integral part of the social 
life, has also been affected by the; change. 


"The independence we have won is, however, 


based on compromise and understanding and 
though compromise and understanding have 
got their essential virtues, they have got 
their drawbacks as well. Our vision of an 
one and undivided India has been shattered 
by the artificial division superinyposed from 
above. Such an artificial division has got 
nauseative evils from which masses of people 
both Hindus and Muslims are suffering on 
an unprecedented scale. With such a faulty 
can 
provide the people with the contents of real 
freedom and all that it implies. Measured in 
terms of the welfare and prosperity and the 
happiness of the masses of India how>far’we 
progressed by the attainment of Swaraj? 
The fact is that the June 3 Plan has not 
marked the ‘successful conclusion of the 
struggle of the nation, but has only left it 
in the midst of a transition. -The mightv 
transition has got divergent problems and 
has therefore created new responsibilities 
for the nation in general and for the student 
communiéy in particular. -We shall have to 


tide over these difficulties. shall have to re- 


move the problema larking throughout the 
country and shall fave to rean-the blessings 
of a successful national struggle—a hapnier 
and richer India. n 

Commun’) erred arii, ‘which “fiave 
released the black forces of reaction are still 
now haunting in the country. It has not 
only darkened the glorious traditions of the 
united struggle of the Hindus and Muslims 
of the past, bat the monster js also raising 
its head to mar>-the sunlit picture of a 
happy India. The sad agsassination of the 
Mahatma should at least make tis conscious 
by the stroke ofan electrical «shock how 
nglv. how dangerous the monster can fake 
its shane. Let us all feel end, nnderstand 
that this is not the wav to eitbr greatness 





_or happiness. Let us all nledee onrselves: 


' en Oe ete: oe eee he . 
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_ to impiément thé ideals of Mahatma the 


in solving the problems of relief and rehabih- 


H concrete form: of which ‘is- to be—found. 


‘tation ot the lacé‘and millions of refugees, o 
s Hindus ard Muslims, who are paying per- 


haps the heaviést ‘price for the attainment 
of independence.- With the passing of each 
single moment their sufferings and miseries 
"an assuming enormous proportions. The 
student community. can play the most vital 
role in solving this colossal problem and be- 
lieve that thty.are most eager to discharge 
this responsibility imposed upon them. Though 
much, belated “and long overdue, *yet the 
_ Inter Dominion Conference’ is “expected to 
produce happy results. for the solution of 
the common problems of the two Dominions 
hinging ultimately om the masses of the two 
Dominions. Let the authorities of the two 
Dominions not forget that these masses re- 
- present the flesh of -their flesh, and the 
blood of their blood. E 

‘In the context of the changed set up the 
out-moded educational system ‘brought into 
existence one century and a half before to 
suit the interests and exigencies of the foreign 
vested interests needs to be entirely over- 
hauled. It demands the top priority in the 
programme - -of. - national - -réconstruction. 
Through the new -educational system the 
sons and daughters-of India must -be trained 
in -the -school -of ideal- citizenship worthy of 
new India. -Free and cofhpulsory education 
must roast be introduced, -vocational 
` training: be i uced on a very wide scale 
anda ilitar ga vided. The 
Government in power can neglect this vital 
problems only at a heavy.and permanent 
risk of the nation. The State has got to be 





mH 


developments in the national and inter- | 


national- sphere specially at a time when re- 


actionary torces are larking both inside and 


outside India, évery citizen of India should 

be given the traming $f a soldier. The 
people must. be taken into confidence and 
there is no other way to strengthen either the 
state or the national Government. 

A willing citizén 1s the best asset of the 
state. ‘This willingness constitutes the crea- 
tive’ participation ot the cifizens which can- 
not “be secured by coegcion. Co-operation 
and not coercion is the need of the hour. 
The constitution of free India must be a con- 


-gtitutuon able to impart this spirit amongst 


the citizeis. The pronounced unitary bias 
of the so-called Federal Constitution tall far 
short of the expectations 8f the component 
units ‘of India.. Education has been at a 
discount. A lip service to the fundamental 
rights of the people is not sufficient. Steps 
must. be taken to safeguard the rights and 
liberties of the people for which the nation ` 
has so courageously fought so long. And 
above. all’ our responsibility has transcended 
narrow . geographical: limitations and has 
become international in character. India 
must play.. most vital role in the -constella- 
tion of nations for moulding world civilisation 


‘towards stable peace and progress. In the 


war devastated world segmented into narrow 
power bltcks,- India must evolve a new 
foreign policy. - 
-- Í regret I have taxed too much heavily 
on your patience for which Í beg to be 
excused. 

On behalf of the University Law College 
Union I thank you all once again. 


‘fortified oo all eventualities. The recent Jai Hind. 
r t 
I @ 
e N e 
è i e 


§—16 L.G. 
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REPORT OF THE UNIVERSITY LAW COLLEGE. 
© ATHLETIC-CLUB; 1947-48 > . 


The Dne Law, College Athletie 
Club has got quite a popular tradition’ in 
different spherés of sports and games. But 
the standard of games and sports is still to 
be raised higher.” We once again welcome 
all students*of the college to rally round the 
Athletic Club to strengthen it all-the more. 


_ This year our “Athletic Club has every 
reason to bg proud of our success in different 
Inter-College Competitions. In Inter-Col- 
lege Regatta- Sri Manik Chowdhury’ of the 
first-year class.secured Junior Skull Cham- 
plonship. Credite goes to Sri Amalendu 
Biswas, Captain, Rowing Section of our col- 
lege who was elected Captain, Cakeutta Uni- 
versity Rowing’ Club as well. In Football 
we had fairly a good position in the-League 
_ table and other knock-out tournaments: Our 
credit goes most in owr debut in the I.F.C. 
Shield: Competition at Lucknow where we 
eliminated Cawnpur XI by three. clear goals 
and we were greatly admired both. for indi- 
vidual play and team work. But unfor- 
tunately -we -lost to Cawnpore Friends in a 


contesting match in. the next round of the - 


coveted trophy: The. team played a superior 
game.and showed better skill and „enthusiasm 
throughout the game. All throughs the foot- 
balk season our team was honestly and sin- 
cerely ‘served by the players, of whom §Sri 
Utpal Ray,” Sri Syam Bagchi, Sri Dilip 

Ghose, Sri Arabinda Das and Sri aa 
Bånerj ee deserve special mention. 


In Hockey, 
Bankura and Serampore and defeated the 
home teams there each by three goals to nil. 
Our Hockey Captain Sri S. Bagchi is to be 
congratulated on his abilty to form such a 
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we undertook tours to ' 


| 


formidable side. In Cricket as ‘well, our 
team lost in the quarter-final match in the 
Intér-collegiate cricket competition. Sri Asoke-: 
Sarker, an all-rounder, was responsible tor 
such a nice team: g3 


Last year the Law College Volley team 
was the Runners-up im Volleyesball tourna-, 
ment end this year as well we were sure to 
win thegtrophy under the able_leadership of 
Sri Sobgnial Sarma but as ul luck would 
have it we lost to Vidyasagar College team in 
the semi-final nee our team ` was decidedly 
better. ` 


In the Indoor games competition “our 
teams flashed into brilliance. Sri Tarak 
Mullick of Second-year Class got the Cham- 
pionship in Billiards with the highest break 
at 76. In the Table Tennis Competition 
under the a if captaincy of Bri Santimay 
Pati, Sri Mohanlal:-Bishoni and Sri Ananda 
Mukherjee formed the. nice trio in the Inter-. 
Collegiate Competition. “They narrowly lost 
to the 8t. Xavier’s College in the Final- > 


Our Annual Athletic Sports were held 
quite in,glate season. Sri Santimay Pati got 
the Individual Championship -and thereby 
won the Indfvidyal Championship for two 
consecutive years Major. General A. C. 
Chatterjee was the Guest-in-Chief and the 
Fon’ble Mr. Justice Gopendranath Das pre- 


sided over “qasiy: am i pager the 
prizes., uki aa 


Our heartiest thanks4 £068 ‘to our Prin- 
cipal Sri A. C. Karkoon ahd to Dr. B. Roy- 
chaudhuri, Professor-in-charge of games, and 
Sri Mrityunjay Basu for their constant. guid- 
ance and good wishes. 


= 
as = @ - 


We- owe, an apology to our m and 
: ` sympathisers _ for’ this unusual delay in the 
publication of our Magazine. Last year, due 
to, some, tinavoidable circumstances over which 
we had hardly any ` ‘control, we could not 
publish the. Magazine. : So a combined issue 
of both the years is published this time. We 
hope. that from ‘the ‘next year we shall be in 
-a position to publish. our Annual o az 

a e.. f 

* `, *.. * k; 

“Darna the ‘period under revie® we, had 

eur new President and _Vice-Presidénts. ` “Al 


. of them-are- keenly interested ‘in our Union ` 


activities and. they. are very popular among 

our students. -We extend our warmest, con- 

chas X all- of them.. — =. we 
+ one 


N 


_ ANNŪAL LEGAL. Convmsnoxs 


`. The ` abl Legal o (ot ‘the 
session “1946-47) was ‘held in. the Darbhanga 


- Hall on the 6th October; 1947 with the 


Hon'ble Sri_ Mohini “Mohan Barman in the 
chair. t was a E ‘Successful conférence 
province and - their” ' Jearmed discussions. _on 
different legal problems revealéd new aveni 
ues to their > solution. : 
attended: -by the- student“: and -professors of 
the Law College as well as.by many interested 


-persons : from; outside, and some of the topics 
ta f -fundamen- 
‘tal importance" gal and educa- 





- tional points: of yiew...The speeches deliver- 


.K. K. B 


ed were. brilliantly n, s were 
Bn ohay PONEN : 
s Cu ous ' s S 

In our- Annual Tews! *COonféreñeë ` this 
session’ (1947-48) we-bad the proud privilege 
of haying Sir B. L. Mitter as our President. 
The speakers .on.this occasion ‘were Professor - 
-Sitaram Banerjee, Mr. G: P.Kar, Professor 


Khaitan: ari. Professor- ~Balailal Pal,- all ‘of 
whom dealt, with some topie.. or other of 


OURSELVES 


` - 

- : 

` 
. = - t —_ Pi 
š t `w “°, s. F" A, om . - è - 
wl nee . oe io - t a > - - - 
“ 
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~ 


' - by a. large audience of 


The conference was 


Mr. Banamali. Das, Mr.-K: P. ° 


"Á. 
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aie eine Sir B. L. Mitter’s discus- 
sion on the Draft’ Constitution of India, 
revealed his. legal acum8n and his profound 
‘understanding of Constitutional Laws. Our 
sincerest thanks go to Sir B. L. Mitter for 
his article on the “Draft Constitution of 
India” published in this issue of our 
Magazine. 


k * ° x 
- .. g ; s 
| ANNUAL REUNION. 


I We had. our Annual Reunion both the 
years-with Sri .Chakrabarti Rajagopalachari, 
Governor of West Bengal, as the Guest-in- 
Chief- Last year the verme was the Senate 


`. Hall and ‘this year we had it im the Univer- 
-sity Lan. Tastefully decorated pandals 


were erected and the functions were attended 
students and ex- 
students. ` C." R.’s witty and sparkling 
remarks were apprecifited by all. Last yeaa 
the Hon'ble Mr. Justice G. N. Das and this 
-year Pandit Lakshmikanta Maitra addressed 
the gatherings on behalf of the ex-students. 
Both the functions were -highly successes 
. e” ` i 


F ES 


= ` RELIEF AND REHABILITATION WORK 

_ Wé organised. a relief squad to extend 
our. sincere help and co-operation towards 
the riot-stricken ‘people of Noakhali. Our 
students” met Gandhiji and his party at 
Noakhali and distributed food-stuff and 
garments (dhotis and saris included) in con- 
sultation with the Central Relief Organisation 
there. -Our students, actuated by a feeling 
of genuine human sympathy, carried on 
their work amidst untold sufferings, gsome- 
times walking all the day without a single 
meal. Their earnestness* and sincerity were 
-appreciated by all. 

* , ` * * 

On behalf of the University Law College 
Union- a students’ rehabilitation committee 
was organised after the Calcutta riots. Our 


* 


6 


students started rehabilitation work’. in 
Bagmari area and stayed there for more than 


two months in order tq restore confidence . 
Sj. Kamal Krishna Roy, - 


among the people. 
the ‘then Relief Minister, Government. of 
West Bengal and Bj. Jamini Sarkar, gave, 
their sincere. help and cooperation in n 
matter.: 


* * - * ds 
A batch of our students went’ 
Chittagong to work among the -flood-stricken 
people there. They*had with them.600 Ibs. 
` of shoti, 500 Ibs. of oats, 100 pieces of clothes 
and-some gdérments. ‘The Indian, Red, Cross 
‘Society helped our workers with’ 100 Ibs. of 
biscuits and 60 lbs. of dry milk. | _ 
They distribyied the. food-stuff in 1 the 
two most affected police stations of Anyara 
and -Patiya, particularly among the. boys. of 
Nalini. Kanta Institute. and. Gujra: H. E. 


School situated in that locality. Their relief- 
work was quite satisfactory and they were ` 


cordially received by the local-people. Several 
_ letters of congratulation reached the General 
Secretary -of ~our» Union for the splendid 
work done by our workers there.’ 

- To raise funds we organised E: charity 
film show of: Priyabandhabi ’’ in the Chitra 
House. The sale proceeds of this charity 
show were entirely spent~on relief work in 


Chittagong. Our heartfelt thanks’ gre  due.. - 


to Mr. B. N. Sirkar of the New Theatres: Ltd. 
and the management of -the Chitra for their 
sincere help ənd ‘co-operation -without which 
success in our efforts: 
impossible. - 


Our thanks are TA dué to the iiei 
Red Cross ‘Sociéty (Bengal), its Director, 
Mr. Muirhead and the Deputy Director, 
Sj. Jamini Sarkar, ` 
äi x # - o O% I 

To solve the. problem..of -problems of the 
students, vtz. the accommodation problem, 
and to remove some of the difficulties of the 
boarders, the College. Host&s’ Union waa, 
formed. 8j. Biswanath . Bajpayee was un- 
animously elected the President and the 
College Hostels’ Union started a hostel in the 


> convener. 
to - 


would pave been 


UNIVERSITY LAW COLLEGE MAGAZINE 


Bagmari area. The Hostel is maning suc- 
S at prosent. 
ne C V # l 
To. bring about a , unity in the cultural 
life .of our students the College Union 
Secretaries’ Association was formed with’ Sj. - 
Biswanath: Bajpayee, the then General Secre- 
S tary of the Law College Union as the 
The. Union-office became _ the 
office of the ‘association and the association 
is still carrying on its duties. I 
Or behalf of the association we arene. 
ed a Symposium on Marxian Socialism and 
Gandhian ` Socialism.. The speakers 
Professor Nirmal Bose, Dr. P..C.. Ghosh, Sj. 
Tridib Choudhury, Professor Niren Roy and 
Professor Tripurari; Chakrabarti. The func-- 
tion was- great success and” was attended ` 
by a large number of* students from all the 


-colleges of Calcutta. 


_* * = # `. 


.On iis 1@th February, a` central func- 
ion. was held in the University Lawn to pay 
respectful tributes to.the memory of Gandhijı 
ọn- behalf of the entire student community 
of Calcutta.. -Eminent artists of Calcutta 
participated in the function and they added 
solemnity to it by. their songs befitting the 
occasion., Differeat’ forms - of prayers were 
held by almost all the communities. 
an i "r “ . 

tak the able l asss of- gj. Biswa- 

nath saipayee, the then General Secretary 






Black. Bill designe sa individual 


liberty and to reduce it to its minimum. We 
were one in protesting against this reactionary 
measure and organised meetings and demon- 
strations in order to expose'the bill before the 
public. in its true colours and even in the face 
of severe oppression from sthe authorities we 
remained -loyal to our principle. The 
students ón that ocasion made -it clear that 
inspite of their differences,| they would stand 
solidly - ‘united | to oppose a meaggre that was 
against our fondamental rights aS oS 

' u eee “W "eof f 

| 


| 


[= &@ 


“were - 


, w 
° Our warmest.. ee ee ‘to Bri O. 
Rajagopalachari on. his being appointed „the 
Governor-General’ of: India. `He is an astute 
lawyer; and a'shrewd politician. . We. have 
got-an-honest difference both with his past 
practices as well as his présent policy. Not-. 
withstanding, we-are well aware of the worth 
. that: jg -in- him.: We sincerely. hope that: he 
will be able-to- guide’ the: ship of State wisely 
- Over the storm-tossed Bea as we see - all 
around: us today. © A Í 


“We. ezéerd ' our’ Q a 
to ‘Sri. P-N- JBañerjee ` ‘for “his appéintment 
as Vice-Chancellor for another teresa and, Sri 
-A.-'O. Karkoon oir Officiating ; Principal on 
his being appointed a Fellow, ofthe Univer: 
sity. We have a special claim, to feel rejoiced ` 
as both of- Be oe to’ “the s 
Law College, -. 


| We also: dongrltalate ` e Azizul 
I ‘Haque’ On his appointment. às the Official . 
.. Receiver and -Offiial -Assignee of the. High 
Court_of Calciitta ‘and ‘his’ nomination `ás'a 
Fellow: ‘of. the’ Caletitta ‘University. Professor 
Haqne:was one of the Vice-Presidents of our . 
Union and his’ ‘popularity ` with ' ‘the students 
is too well-known. +o -= 

i a icc rae om, 
-Our sincerest, thanks. go. “to the’ ‘authori- 
ties (of. the Üniversity.. Presa’. but efor whose 
kind help and co-operation the'publication of 
our magazine, would not ob pare, been- possible.'. 


+ 


= 
- ie sa 


; “hap anne oF” ` GoNBNDRAKTCAR DAS; 


— wt 






e lege Union ihs 
session “was belated. _The „results _of the 
B.A. Examination“ of our University were 
published at a.very late stage, and we. had to. 
‘accord a late reception fo the' freshers ih our 
college. On the“ occasion óf the formal 
reception they:.were treated with delightful 
-music .of well-known ‘artists of Calcutta. As 
we had not much time left, we had to organise 
very briskly two of the very important 
functions $f our . Society—the Dramatic 
Performance’ and the Social Gathering. For 
the last few years, attempts to stage a play 
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were.; to .:be. abandoned. -The . Sectional 
President, Professor P. C.: -Chunder and the 
members" of thes Society were, therefore, 
determined) to. achieve , success this year 
amidst. so-many inpedsments. We had Sj. 
Baron” ‘Mitra,. B.L., -an ex-student arid 
enthusiastic member of our Society to help 
us -in” the’ direction of the. play. We selected 
Sri. Pramather Bishi’s Bengali play “ Rinam 
Kritwa.?’?: If was: performed on the 20th 
‘April, 1948 at the University tnstitute Hall 
in the: presence of a distfnguished audience. 
The: :famous novelist eTarasankar Bandyo- 
padhyaya: was our.Guest-of-Honour. Medals 
were--awarded : iby the College Union to me 
very. ‘beat actors in the.play. 


“Oni ‘Ost April, we had; 8 Social Gathering 
of distinguished ‘guests’ ‘apd students of the 
collego.‘ “Mr.- Justice-C. G. “Biswas presided 
over the function; dnd Sri P. N. Banerjee, 
Viée-Chatiéellor- of the - ‘University was the 
Guest-of Honour. The evening’ was well 
spént.:’ --Reétidwned : musicians ` of the city 
delighted, the “guests.” : Amongst them were 
Sri? Sukyiti Sen, Sri Bimal Bhushan and 
` particularly - “ Qur Orchestra.” 


` Our’ “heart-felt thanks are due. to Dr. 


61. 


B. -Raychowdhury,. Professor P., C. Chunder, 


Sri kena onginta, Sri. pon 
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“The nofivitiva of. ae Debate Society may 
'be said. to" be: good: ‘Time’ was ` shórt° and 
obstacles:too many. We failed this year -to 
organise ‘the ~ All-India. Competition for 
“Asutosh ‘Trophy. “But we succeeded -in intro- 
“ducing «other ~ novel | features... -Professor 
K. K. Basu; LL.B. ( Cantab.); Barrister-at- 
Jaw, very kindly offered our Society a large 
Silver Cup- in memory bf his revered father 
the Late Mr. B. K. Basu, C.I.E. The Cup 
was for All,Bengal -Debate Competition. 
We gratefully accept the gift, in sacred 
memory of the Late Professor D. N. Mitter, 
one time Lecturer in our college, made by 


` Pr... 


e 7 
his deár brother and relatives. The gift in 
the form of a big -Silver 'Cup was for inter- 
Class Debate Competition of the college. 

In the All-Bengal Debate Competition 
of the college organised by our ‘Society: for. 


the first time Presidency College team formed . 


by Messrs. Mohit Kumar Sen and Shibendu 
Ghose won the Trophy. They were also 
offered prize-books as a’ ‘sort of memento. 
Mr. Mohit Kumar Sen was selected as’ the 
best speaker.* Mr. J yoti Bhattacharjee of the 
Post-Graduate Department of the University 
of Calcutta stood secend and Mr: Shibendu 
~ Ghose stood third. There’ was a special prize, 
for ‘the :best speaker- amongst‘ the ladies, 
which was won by Miss Dipti Acharyya of 
the Post-Graduate Department. -The. -Reso- - 
lution in the ‘Debate was =“ That in- the 
opinion of the Fouse the development of 
events in India since’ the, establishment of 
National Government suggests a drift towards . 
Communism.” Learned Professors of our 
University were the Judges. Amongst them 


were Dr. Kalidas Nag,, Professor Tripurari 


Chakrabarti, Professor Nirmal Bhattacharjee, 


Nihar Ray, and Professor’ Hiren 
Mookerjee.. Mr. P. N. Banerjee, Vice- 
Chancellor, presided at the. function and 


gave away the prizes. Our college refrained 
from taking part in this Competition. 

We had also to organise Inter-class 
Debate’ Competitions of two 
sessions. In the Competition of thee session 
1946-47 held on August 30, 1947, Messrs. 
Dhurjati Chakrabarti and Prakash Bhatta- 
charjee of tĦe Q2nd-year class won the 
D. N. Mitter Cup held over for the first time. 
Mr.*Dhurjati Chakrabarti was selected as the 
best speaker. _ 
the Ist-year class stood second. The Resolu- 
tion was “ That in the opinion of the House 
Partition of Bengal has been a boon for the 
people of Bengal” Our Principal, Sri 
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been. a, 


gueceeding 


Mr. Sudhin Bhattacharjee of- 


A; C. Karkoon presided at the ndon In the 
Inter-class' Debate Cómpetition of the gession 
1947-48, beld on April 12, 1948, Messrs. 
Dhurjati Chakrabarti and Bhàbesh Roy of the 
2nd year class won the Trophy, D. N. Mitter 
Cup. Both were selected as the best speakers of 
the college. Mr. Mohan Chandra Singh of 
the 1st-year class and Mr. A. M. M. Shaha- 
buddin of the 3rd-year class|were selected as 


the 3rd and 4th best speaker respectively. — 


The Resolution im the Debate was ‘* That in 
the opinion .of the House the jyeference of 
the Kashmir-issue to the Security. Council has 
diplomatic blunder on the part of 
India.” pe A. -C. ~Karkoon, - eepal, 
presided 8t the function. - 


We ‘accepted. invitations 
eee to ‘participate in Debate: Competi- 
tions. On February 17, m Mr. Dhurjati 
Chakrabarti was sélected as th 
m all All-Bengal Debate held at 


opinion of the House the ideals ‘of , collective 
security and peace cannot: be realised “in 
practice through the Ú. N: 0." as ‘constituted 
at present.” 
Messrs. Bhabes Ray and Dhurjati Chakrabarti 
won the “ Maharaja Manindra Chandra 
Nandy Memorial Cup ” in an. All- Bengal 


-Debate organised by K. N. College, Berham- 


pore, on October 12, 1947. Mr. Dhurjati 
Chakrabarti. stood ‘econd. | The ' Resolution 
was ‘‘ That in the opinion of the House the 
history of the world for the last few .centuries 
shows all-ro no 
progress.” v 
I take- this so s; 9 Oler my thanks 
to gentlemen who helped me ; ; more is meant 


than ° words ‘may mean to Dr. -B. Roy-. 


rom other 
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e -best -speaker _ 
at Berhampore. ` 
He won `“ Rameshwar Memorial Bilver Cup? f 
for good. , The Resolution was ‘‘ That in the _ 
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College Team. formed by. 


chowdhury, Professor Purnendu ee and 


Mr. Gunendra F Das. | 
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